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"The right to bear arnms is essential to freedom For it is

the policy of governments to disarm the people, that they may

have the opportunity to oppress them™

--Robert Emmett Bl edsoe Bayl or, 1845
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As Texas ends the sesquicentennial celebration of its first

of rights and as the nation observes the bicentennial of

the federal Bill of Rights, "the right of the people to keep and

bear

arms" still guaranteed in each is perhaps the

nost



controversial and | east understood enunerated right. | ndeed,

bearing arns is probably the only "right"” that is often treated

as a crimnal offense.

In its 1989 session, the Texas legislature rejected bills

t hat woul d ban the mere possession of many conventional rifles

and pistols, as well as a bill that would |egalize carrying

handguns by providing for a permt.? Bills to ban firearns

recently have been introduced or enacted in other states, and

the United States Congress is considering legislation to ban

various rifles, pistols, and shotguns.

The public debate over the issue of firearns prohibition is

i nconpl ete without a thorough understanding of constitutiona

limtations. In the words of Janes P. Hart, "As the historic

conditions that first inspired bills of rights recede further

into the dim past, the danger increases that guarantees of



personal liberties will not be fully appreciated . . . . No

nore serious responsibility rests upon the | egal profession than

the preservation of the bill of rights, which enbodies the

essence of free governnment."?

VWil e the original |anguage of Article |, Section 23 of the

Texas Constitution provided for no | egislative power to regul ate

the right, today's provision contains | anguage al nost identi cal

to that enacted in 1836: "Every citizen shall have the right to

keep and bear arms in the |awful defence of hinmself or the

State; but the Legislature shall have power by law to regul ate

the wearing of arms, with a viewto prevent crime." The federal

second anmendnent provides sonewhat different wording: "A well

regulated Mlitia, being necessary to the security of a free

State, the right of the people to keep and bear Arns, shall not

be infringed."



The U.S. Supreme Court has never determ ned whether the

fourteent h amendnent incorporates the second amendnent so as to

limt the state or |ocal prohibition of rifles, pistols, or

shotguns.® In recent times, the Supreme Court has retreated from

earlier stances which favored civil liberties over police

action, while many state courts have protected such |iberties by

the redi scovery of and increased reliance on the state bills of

ri ghts.? Notwi t hstanding this recent trend, a Texas |egal

schol ar prophetically stated thirty years ago:

It has becone alnpost a fixed attitude of m nd to | ook

only to the United States Constitution and ultimtely

to the Suprenme Court of the United States, for

protection against unreasonable state statutes

affecting the citizens of that state. For those who

woul d halt, or at |east slow down, the expansion of



f eder al power and who would revitalize state

governnments, the careful drafting of a state bill of

rights to include all |liberties which should be

guar ant eed agai nst state action (even if they may al so

be protected by the fourteenth amendnent) offers a

maj or chal | enge. If the states cannot protect their

citizens' fundanmental |iberties, or are carel ess about

such protection, then obviously the basic, fundanental

vitality of state governnents is imreasurably

weakened. ®

The arnms guarantee was expressed in different versions of

the Texas Constitutions of 1836, 1845, 1869, and 1876. The

constitutions of these dates coincide with mlestones in Texas

|l egal and political history: the founding of the republic,

st at ehood, Reconstruction, and the return to majority rule. The



fate of the right to bear arms in that forty year period

reflects the kind of epic that has nmade Texas fanous.

Traci ng the constitutional devel opnent of the right to bear

arms in the period 1836-1876 serves a useful purpose aside from

constructing another colorful sesquicentennial tale to anuse

Texans and other Americans alike. A fundanmental method of

constitutional interpretation is to rely on the intent of the

framers and the common understanding of the people.® The arns

guarantee in the current Texas Bill of Rights was adopted in

1876 and has remmi ned unchanged to this day. Further, the

intent of those who adopted the 1876 Constitution nust be

determned in the context of events which began when Santa Anna

tried to disarmthe Texans in 1835, sparking the Revol ution.

Despite its stereotype of being a state where cowboys

prom scuously tote six-shooters, Texas is one of the few states



that absolutely prohibits the bearing of pistols by private

i ndividuals.” The only off-prem ses exception is for travelers,

who may bear arns for self-defense, as the constitution all ows,

ei ther openly or concealed.® The only other exception is for

hunters and ot her sportsmen, who bear arms for recreation and

not for self-protection.?®

By contrast, npost states either allow arns to be carried

openly in public and/or require permts to carry conceal ed arns.

The Sout hern and Western states generally allow arns to be borne

openly but require permts for carrying concealed arns off one's

premi ses.® The Northern states generally require permts or

licenses to bear arns either openly or concealed. Vernont is

unique in allowing weapons to be carried hidden from view

without a permt.?'? Unl i ke Texas, even the reputedly nost

restrictive jurisdictions such as Massachusetts, New York City,
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and Washington, D.C. provide for the issuance of permts to

carry a firearmfor self-protection.?

The Texas courts have in several opinions sought to

reconcile the general statutory prohibition of bearing arms for

sel f-defense with the constitutional right to bear arns for

defense of self and state. These courts, as well as the United

St ates Suprenme Court, have commented on the status of statutory

prohi bitions under the second anendnent to the Federa

Constitution. VWile this article concentrates on the neaning

of the right to bear arnms under the pertinent state

constitutions adopted between 1836 and 1876, the central

i nvol venent of Texas in second and fourteenth amendment

jurisprudence warrants analysis of the state prohibition on

bearing arnms under the Federal Constitution.

1. Every Citizen Shall Have the Right:
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From the Revol ution to Secessi on

A. "It Has Demanded Us to Deliver Up Qur Arns":

Texi ans Revolt Agai nst Santa Anna's Dictatorship

In 1827, Noah Smthw ck [eft Kentucky for Texas "with al

[his] . . . worldly possessions, consisting of a fewdollars in

noney, a change of clothes, and a gun, of course . . . ."¥* At

one point in some Texas w | derness he lost his property and

found hinmself "weak, unarned, not even a pocket knife."?®

Meeting a
wild animal, he "felt around for a good sized club. . . . Thus
armed, | started on."16

Firearms, knives, and blunt inplenments have evolved

technol ogically, but remain the prinmary types of arms possessed

for self-protection. Austin's col ony was occasionally raided by

I ndi ans, but an early visitor noted that "traveling with arns is
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t hought safe." "We had left our guns at San Felipe, . . . but

we had our pistols with us, and our new conpani on went better

armed with his rifle."® Besides protection, rifles and pistols

were used for hunting and in shooting matches. 1®

The right to keep and bear arnms was both a republican

princi ple, brought by the Anglos fromthe United States, and a

practical necessity for the early settlers. The independence of

Texas becane inevitable when Mexican authorities attenpted to

deprive the settlers of this right.

In 1835, the government of Santa Anna sought to make its

rule absolute through the spread of mlitary garrisons,

decl arations of martial law, and attenpts to disarm the

i nhabi tants of the Mexican states. Santa Anna's puppet congress

passed a | aw providing for the replacenent of the local mlitias

by his standing arny. St ephen F. Austin explained: "This
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"reform reduced the mlitia of the States to one mlitia-nman

for every five hundred inhabitants, and disarmed all the rest.

The people of Zacatecas resisted this iniquitous |aw, but were

unfortunate, and conpelled, for the tinme being, to submt to the

mlitary power of the reforners."?20

After smashi ng republicani smin Zacatecas, Santa Anna turned

his attention to Texas. At a tinme when Texans were hoping that

freedom woul d not be destroyed in Mexico, Sanmuel Houston (after

becom ng Conmander-in-Chief of the Army of Texas) wrote:

the Dictator required the surrender of the arns of the

civic mlitia, that he m ght be enabled to establi sh,

on the ruins of the Constitution, a system of policy

which would forever enslave the people of Mexico.

Zacatecas, unwilling to yield her sovereign rights to

t he demand, which struck at the root of all |iberty,
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refused to disarmher citizens of their private arns.

I1l-fated State! her power, as well as her wealth,

aroused the ambition of Santa Anna, and excited his

cupidity. Her citizens becanme the first victins of

his cruelty, while her wealth was sacrificed in

payment for the butchery of her citizens. The success

of the usurper determned himin exacting from the

peopl e of Texas subm ssion to the Central form of

Governnent; and, to enforce his plan of despotism he

despatched a mlitary force to invade the Col onies,

and exact the arns of the inhabitants. The citizens

refused the demand, and the invading force was

i ncreased. The question then was, shall we resist

oppression and live free, or violate our oaths, and

wear a despot's stripes??!
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Speci fically, in Septenber 1835 Santa Anna sent hi s brother-

in-law, General Martin Perfecto de Cos, to Texas to confiscate

the inhabitants' arnms and to arrest Santa Anna's political

opponents. Referring to the causes of the Texian Revol ution,

Rev. C. Newel| observed:

The next and |l ast of the |eading causes alluded to,

was an order received from Gen. Cos in the course of

the nmonth of Septenber, requiring the citizens of

Brazoria, Colunbia, Velasco, and other places, to

deliver up their arnms to the Mexican authorities: thus

attenpting to carry out in Texas the plan adopted by

Santa Anna, and put in execution in many parts of

Mexi co, of disarm ng those whom he suspected of being

di saffected to his Governnment. This . . . showed the

peopl e of Texas what sort of governnment they were to

16



expect--that of the bayonet, and the entire sway of

mlitary. ??

The Texi ans responded by preparing for armed resistance.

One Mexican captain proclainmed to the citizens of Anahuae: "The

General Congress have passed a |aw ordering every state to

di sband their mlitia and | here find that in defiance of the

Governnment you are organizing and arm ng yourselves and have

forcibly seized upon the arns of the Mexican nation."23® The

Brazoria Texas Republican wurged its readers to rmake

contributions for the purchase of arns.? Stephen Austin call ed

for "a great inmmgration from Kentucky, Tennessee, etc., each

man with his rifle . . . ."2

The "Lexington" of the Texas Revolution was sparked at

Gonzal es, where the Mexicans tried to seize a small cannon the

settlers used to scare away Indians.?® "That one old bushed
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cannon was our only artillery, and our only arnms were Bow e

knives and Ilong single-barreled, nuzzle-loading flintlock

rifles, the same that our forefathers won their independence

with," recalled Smthw ck.? A "few of us had pistols."28

The Texians raised a flag which stated "Cone and Take It," some

shots were fired, and the Mexicans retreated. 2

El ated by this victory, Texians were urged to collect at

Gonzal ez "armed and equipped for war even to the knife."30

Meanwhi | e the Austin Tel egraph warned that near the nouth of the

Brazos Mexican troops were |anding, "under the conmand of

general Cos with the declared intention of 'disarmng the

people,' erecting a mlitary governnment, and confiscating the

property of the rebellious . . . ."3 The newspapers began

conparing Santa Anna to George |11, and reprinted such docunents

as the Declaration of Causes of Taking up Arnms of July 6, 1775,

18



i ncluding the conplaint that General Gage agreed to allow the

people of besieged Boston to leave town only after they

"deposited their arms with their own magistrates.”

They accordingly delivered up their arnms; but in open

viol ati on of honour, in defiance of the obligation of

treaties, which even savage nations esteened sacred,

t he Governour ordered the arns deposited as af oresaid,

that they m ght be preserved for their owners, to be

seized by a body of soldiers; detained the greatest

part of the inhabitants in the town, and conpelled the

few who were permtted to retire, to | eave their nost

val uabl e effects behi nd. 32

Like the Americans in 1775 who demanded their English

common-|aw rights, the Texians of 1835 demanded their rights

under the |iberal Mexican Constitution of 1824. These rights
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could be protected only by an armed populace. Sam Houston,

conmander of the Texan citizens arny, Yrged the North Americans:

"Let each man come with a good rifle and one hundred rounds of

ammunition--and . . . conme soon. Qur war cry is 'LIBERTY OR

DEATH! I * "33

Many hoped that resistance by other Mexican states woul d

overt hrow Santa Anna. The Tel egraph reported:

The state of Puebla, with the governor at its

head, has refused to publish the law of centralism

[ decreed on COct. 3, 1835]; and by last accounts, it

appears that the citizens were armng en_nmsse to

defend their liberties and rights.

The state of Morelia . . . has protested, in the

strongest terms, against a change of system were

armng their "mlicia civica," and had a respectable

20



body of liberal troops in the southern part of the

state, prepared for the field.3

VWhil e Santa Anna snuffed out these Mexican rebellions, the

Texi an volunteers captured General Cos and his army at San

Antonio de Bexar on Decenber 10, 1835. Despite | enient

treat ment and parole of the captives, including Cos, the Mexican

mlitary's response was that "all foreigners . . . who enter

[ Mexi co] armed and for the purpose of attacking our territory

shall be treated and punished as pirates. . . . Foreigners who

introduce arms and anmunition" into Texas would also be

executed.® Soon Santa Anna included |legal settlers "in the

sweepi ng decree of 'death to every man taken in arns.'"36

Li ke their ancestors of 1776, the Texians realized in 1836

that only independence would suffice. A convention net

begi nning March 1 at Washi ngton-on-the-Brazos. Its del egates
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included former nenbers of the United States Congress and

framers of southern state constitutions.?

George C. Childress, a |lawyer and forner editor of the

Nashvill e Banner who in the United States had rai sed funds and

volunteers for the Texas arnmy, was appointed chairman of a

committee of five to draft a Declaration of |Independence.3 On

March 2 Childress drafted and reported the Declaration, which

t he convention adopted the sanme day.®® The Decl aration charged

of Santa Anna's governnment: "It has denmanded us to deliver up

our arnms, which are essential to our defence--the rightful

property of freemen--and formdable only to tyrannical

gover nment . " 40

On March 9, delegate Pal ner, chairman of the commttee to

draft a constitution, reported a Declaration of Rights which the

conventi on adopted the sanme day.* Article 14 declared: "Every
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citizen shall have the right to bear arms in defence of hinself

and the republic."4 The sanme convention had already required

abl e-bodied males to provide their own arms for mlitia

service. 43

Unknown to the convention, the Alanp fell just before the

Decl aration of Rights was adopted. Jim Bowie with his fanous

knife, Davy Crockett with his long rifle "Od Betsy," WIIliam

Travis with sword and pistols, and 180 other armed patriots

wi thstood two weeks of seige by Santa Anna's forces only to be

overrun and killed on March 6.

Rifles and shotguns with short barrels, large and small

pi stols, swords and knives, tomahawks, and sim | ar arnms used by

the Texans at the Alanp* and declared as constitutionally

protected arnms in 1836 are currently illegal to bear in Texas.

Wth the exception of long barrelled rifles and shotguns, it is
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today a crine to bear or, in come cases, even to keep these

arnms. 4° At sone point in Texas' weapons-control history,

"Renmenmber Santa Anna" repl aced "Renenber the Al anp!"46

The type of knife nanmed after Janmes Bow e, a founding father

of Texas who died at the Alanmp, is today an "illegal knife."#4

Yet the Bowie knife was generally used as the nmain eating

implement, to cut linbs from trees, and to skin and butcher

gane. 48 An early settler in Texas, Bowe l|led the Texas

volunteers at the Battles of Concepcion, the Grass Fight, San

Ant oni o, and the Alamp.“ In their final victory at San Jacinto,

the Texans "used rifles and rifle butts, pistols and finally

their Bow e knives."?50

The self-arned civilians who def eated Mexi co's professional

standing arnmy used all kinds of weapons. Kentucky rifles,

nmuskets, carbines, short barrelled shoulder firearns, |arge
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hol ster pistols, pocket pistols, shotgun fow ing pieces, the

bl under buss, tomhawks, swords, and butcher knives were the

commonl y possessed arns whi ch won Texan i ndependence. ® Li ke the

United States sixty years before, the Republic of Texas was

created by an arned citizenry unwilling to permt government to

tranmel their fundanmental rights.

B. The Constitutional Convention of 1845

Just as Santa Anna's troops were storm ng the Al anp, Sanuel

Colt was granted a patent for his revolving pistol.?% Bef ore

|l ong, the Colt revolver became known as "the Texas Arnml' as it

was wi dely used first in Texas. 53

Colts becane standard arms in wars with the | ndi ans and

Mexi cans. > Captain Samuel Wal ker of the Texas Rangers worked

with Samuel Colt in inproving the revolver's design.5% According

to an account of the Rangers witten in the 1840s, "each man was
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armed with arifle, a pistol, and a knife."5¢

Texas civilians probably acquired nore Colt revolvers than

the private citizens of any other antebellum state. The | arge

Dragoon Colt, equi pped with an attachabl e shoul der stock, was a

popul ar revolver which converted into a short barrel rifle.?>’

The Wal ker-Colt nodel "was used successfully for frontier

def ense agai nst I ndians and outl aws. . . . Standard side-arm

for the Rangers, the six-shooter was also useful to nounted

cattlemen . . . . The revolver is credited, along with the

windm |l and the barbed wire fence, as being a prine factor in

t he opening of the plains area to settlenment."5®

In 1845, a convention assenbled at Austin to frane a new

constitution in anticipation of the adm ssion of the Republic of

Texas into the United States. The conventi on consi dered sever al

bill of rights proposals recognizing the right to keep and bear
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arns, and ended by adopting the strongest version proposed for

this right.

Judge WlliamB. Ochiltree® began the debate by proposing

"that the free citizens of this state shall have a right to keep

and bear arnms for their common defense, provided that the

Legi sl ature shall have the right to pass laws prohibiting the

carryi ng of deadly weapons secretly."% The foll ow ng di scussion

ensued:

M. Evans objected that this would give the right

to carry bow e knives.

M. Hogg inquired whether it would secure the

right of taking deadly weapons about the person?

M. Cchiltree said: He was as nmuch opposed to t hat

as any body. How shall it be renedied? The

| egislature has the right to say, they shall not be
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carried secretly. But certainly he was not to be

prevented from carrying them if he thought it

necessary. If this is not inserted, there is no

telling how far the legislature, in their extrene

phi | ant hropy my go. They may go the extent of

saying, that a man shall not wear them under any

circunstances. He m ght be conpelled to all ow hinself

to be assassinated, or his property to be invaded, by

bei ng denied the use of necessary weapons. W m ght

be placed in the condition of the people of Ireland,

and a large portion of England, who are denied the

ri ght of having firearns about their houses. One of

the first principles of freedom is the right to bear

arms. It is true, it nmay have been prostituted to the

wor st of purposes; but it is too great a right to deny
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on that account. Such cases always attend the

settl ement of new countries; and public opinion wll

reform the abuse after a while. Under a siml ar

provi sion, precisely, the legislature of Al abama has

proscri bed the carrying of weapons secretly, and the

suprenme tribunals have decided that it is not an

infraction of the Constitution."8?

The case referred to was State v. Reid,® in which the

Al abama Suprene Court found a prohibition on carrying conceal ed
weapons conpatible with the right to bear arns. That court
added: "A statute which, under the pretence of regulating,
amounts to a destruction of the right, or requires arns to be so
borne as to render them wholly useless for the purpose of
def ense, would be clearly unconstitutional." 63

Mention of the Al abama precedent by Judge Ochiltree (who had
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studied law in that state) pronpted the follow ng response:

M. Baylor fully agreed with the gentl enman, that

the right to bear arnms is essential to freedom For it

is the policy of governnments to disarm the people,

that they may have the opportunity to oppress them

This great right ought to be guaranteed; but it is

subj ect to great abuse. The gentleman has correctly

stated the decision of the Suprene Court of Al abanma.

But there is a conflict upon this subject. The

Suprene Court of Kentucky decided, in a simlar case,

that the legislature could not pass any |aw upon the

subj ect . For if it had the right to proscribe one

node of wearing arns, it had the right to proscribe

another, and thus it mght finally defeat the great

end and obj ect. %
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In Bliss v. Commonweal th, % the Kentucky Suprene

Court declared a prohibition on carrying a conceal ed sword cane

or other weapon to be violative of the right to bear arns for

def ense of self and state.

The right existed at the adoption of the

constitution; it had then no limts short of the noral

power of the citizens to exercise it, and in fact

consisted in nothing else but in the liberty of the

citizens to bear arns. Dimnish that |iberty,

t herefore, and you necessarily restrain the right; and

such is the dimnution, and restraint, which the act

i n question nost indisputably inports, by prohibiting

the citizens wearing weapons in a manner which was

| awful to wear when the constitution was adopted. ¢

As del egate Robert E.B. Baylor pointed out in the Texas
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convention, the Kentucky court reasoned that if conceal ed arns

could be banned, so could openly carried weapons, a result

inconsistent with the right to bear arns.®% Baylor had been

admtted to the Kentucky bar, and served in the Kentucky and

Al abama | egislatures and the U.S. Congress before comng to

Texas, where he becane a Justice of the Texas Suprene Court and

f ounded Bayl or University. 68

After Baylor's remarks, John Henphill stated:

The object of inserting a declaration that the people

shall have a right to bear arns is, that they may be

wel | armed for the public defence; it is in order that

the law regulating the mlitia should be kept up. It

is not a supposition which can arise in a country

where the conmmon | aw prevails, that it is necessary to

bear arns for protection against a citizen.?®®
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Hermphill then offered a substitute for Ochiltree's amendnent

worded after the federal second anendnment: "A well regul ated

mlitia being necessary to the security of a free state, the

right of the people to keep and bear arnms shall not be

infringed."7

The Henpell substitute, which the convention then adopt ed,

was understood to guarantee an individual right to bear arnms in

order to support mlitia readiness. War with Mexico was known

to be imm nent due to the expected annexation of Texas by the

United States. M. Mayfield, a supporter of the Henpell

substitute, ™t had stated just before debate on the arns guarant ee

began: "We may individually and collectively be called upon,

perhaps in a short tinme, to burnish our arnms, and march to the

def ence of our country from an invading foe."7"

The Convention was cognizant that, consistent with the
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ruling of the Kentucky Suprene Court explained by M. Bayl or,

t he | anguage of the federal second amendnent proposed by Henpel

contained no authorization for the legislature to prohibit

i ndi viduals fromcarryi ng weapons conceal ed. Accordingly, Joseph

L. Hogg noved for, and the convention adopted, the foll ow ng

amendnment: "Provided, that the Legislature nmay pass laws to

suppress the practice of bearing arnms concealed, in the private

wal ks of life."78

I n what nust have been further intense debate which went

unrecorded, the convention took a sharp turn in favor of the

right to bear arnms for individual self-protection and against a

| egi slative power to prohibit the bearing of conceal ed arns.

M. Arnstrong offered a substitute for the Henphill-Hogg

| anguage whi ch had passed:

"Every citizen shall have a right to bear arnms in
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the | awful defence of hinmself and the state." Adopt ed.

(/g Hermphill moved to anmend the additional

section, by inserting before the word "bear," "keep

and." Adopt ed.

M. Everts offered the follow ng amendnent:

"Provided the Legislature shall have power to

prevent the carrying of conceal ed weapons, under such

restrictions as nmay be prescribed." Rejected. ™

Thus, inits final form Article |, Section 13 of the Texas

Constitution of 1845 provided: "Every citizen shall have the

right to keep and bear arnms in the | awful defence of hinself and

the State." The vote was 33 in favor and 18 opposed. > Del egat es

voting favorably included the proponent Arnstrong, who had voted

agai nst any restriction on carrying conceal ed arnms; Bayl or, who

had informed the convention of the Kentucky precedent hol ding
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t hat conceal ed weapons coul d not be prohibited; and Ochiltree,

proponent of the original provision, who said that w thout an

arnms guarantee, the legislature "may go to the extent of sayi ng,

that a man shall not wear them under any circunstances. "’

Those voting agai nst the arns guarantee included Evans, who

"obj ected that this would give the right to carry bow e knives";

Hermphill, who did not think it necessary to bear arns for

protecti on against other citizens, but who still supported the

i ndi vidual right to keep and bear arns; and Hogg, author of an

ultimately defeated conceal ed carrying prohibition.”’

Thus, constitutional convention of 1845 established that in

Texas, the right to keep and bear arnms was considered to be

absolute. Bow e knives and Colt pistols could be worn, openly

or conceal ed, without |egislative infringenment.

C. Justice Oan M Roberts and the

36



"Absol ute" Right to Bear Arns

Ant ebel | um Texas was remar kably unli ke nost other Southern

states, but resenmbled the Northeastern states, in its |ack of

i nfringement of the right to keep and bear arns.’” No one in

Texas, regardless of race, was denied the right to possess or

carry arnms in any manner. At a time when slaves in npst states

were |egally disarmed, there was no such law in Texas, and

whi tes, Mexi cans, and bl acks could wear conceal ed ar ns.

The Texas code as of 1859 shows that only the m suse of

weapons was puni shable. Apparently the |egislature recognized

that it had no power to regulate even conceal ed weapons since

the constitutional convention of 1845 defeated proposals to

aut hori ze such a power. Duelling was prohibited.” The slave

code contains no arns regul ations, but the hom cide provisions

provided that it was perm ssible to kill a slave only "[w] hen a
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sl ave uses weapons cal cul ated to produce death, in any case

ot her than those in which he may lawfully resist with arns. "8

An act passed in 1856 doubled the punishment for assault

with intent to nurder if a "bow e-knife or dagger" was used, &

and al so provided:

Article 610. If any person be killed with a

bow e-knife or dagger, under circunstances whi ch woul d

ot herwi se render the hom cide a case of mansl aughter,

the killing shall neverthel ess be deenmed nurder, and

puni shed accordi ngly.

Article 611. A "bow e-knife" or "dagger," as the

terms are here and el sewhere used, neans any knife

i ntended to be worn on the person, which is capabl e of

inflicting death, and not commonly known as a pocket

kni fe. 82
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The above definitions were far broader than the terns

normal |y signify, and would include sheath knives such as those

used for hunting and fishing.® The clear legislative intent was

to di scourage unl awful stabbings with |arge knives.

The enactnent was challenged in Cockrumyv. State as

violative of the arns guarantees in the federal second

amendnment and Section 13 of the Texas Bill of Rights.® In an

opi nion by Justice Oran M Roberts, the Suprenme Court defined

t he purpose of the two constitutional provisions as follows:

The object of the clause first cited, has

reference to the perpetuation of free governnment, and

is based on the idea, that the people cannot be

effectual |y oppressed and ensl aved, who are not first

di sarmed. The clause cited in our bill of rights, has

the same broad object in relation to the governnent,
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and in addition thereto, secures a personal right to

the citizen. The right of a citizen to bear arns, in

the lawful defense of hinmself or the state, is

absol ut e. He does not derive it from the state

governnment, but directly fromthe soverei gn convention

of the people that framed the state governnent. It is

one of the "high powers"” delegated directly to the

citizen, and "is excepted out of the general powers of

governnment." A |law cannot be passed to infringe upon

or inpair it, because it is above the law, and

i ndependent of the | aw nmaki ng power. 8

Of course, theright to bear arnms inplied no right to m suse
t hem and Cockrum had been convicted of mnurdering someone who

accused him of horse theft.?86 The statute provided that

mansl| aughter, if conmtted with a bowi e knife or dagger, would
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be considered nmurder. Cockrum s attorney argued that this |aw

was unconstituti onal under both the federal and state

constitutions as overbroad and in violation of equal rights. By

banni ng cheap, ordinary weapons such as |arge knives, the

| egislature had effectively denied the right to bear arns to

persons too poor to afford firearns.?®

The Texas Suprene Court did not dispute that the poor had

as much a right to bear arnms as the rich. However, it held that

a hom cide committed with a deadly weapon coul d be puni shed nore

harshly to deter abuse of the right to bear arns:

The right to carry a bowe-knife for |awful

defense is secured, and nust be adm tted. It is an

exceedi ng destructive weapon. It is difficult to

def end against it, by any degree of bravery, or any

anmount of skill. The gun or pistol may mss its aim
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and when di scharged, its dangerous character is |ost,

or dimnished at |east. The sword may be parried

Wth these weapons nmen fight for the sake of the

conbat, to satisfy the |Ilaws of honor, not necessarily

with the intention to kill, or with a certainty of

killing when the intention exists. The bow e-knife

differs fromthese in its device and design; it is the

instrument of alnobst certain death. He who carries

such a weapon, for |lawful defense, as he nay, nmakes

hi mself nore dangerous to the rights of others,

considering the frailties of human nature, than if he

carried a | ess dangerous weapon . . : . May the

state not say, through its law, to the citizen, "this

right which you exercise, is very liable to be

dangerous to the rights of others, you nmust schoo
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your mind to forbear the abuse of your right, by

yiel ding to sudden passion; to secure this necessary

schooling of your mnd, an increased penalty nust be

affixed to the abuse of this right, so dangerous to

ot hers.' 88

The status of the bowie knife as a constitutionally

protected arm which Cockrum noted was in comon use, 8 could

hardly be denied. |Its originator, Janes Bowi e, had died at the

Al anp def endi ng Texas liberty with his fanous knife. Yet mnurder

was hardly enconpassed in the "absolute right" to keep and bear

Two years after he authored the Cockrum decision, Justice

Roberts found himself elected president of the convention that

passed Texas' Ordinance of Secession in early 1861.° The

convention del egates included Joseph L. Hogg and Judge W Iliam

43



B. OCchiltree,® who had debated the arns guarantee at the

constitutional convention of 1845. Al of the above persons

became high Confederate officers, although Oran M Roberts

shortly returned to the bench to become Chief Justice of Texas.

As they had done against Mexico, Texans now prepared to bear

arns agai nst the Northern foe.

The Texas forces were conposed of largely self-arned

citizens. As Oran Roberts noted of their first battle: "The

Texans fought for the nost part with shotguns and rifles that

t hey had brought fromtheir homes, but they fought with the old

Texas spirit during four or five hours, when a glorious victory

was achieved by the Confederate forces."?? General Hogg's

bri gade "enbraced some of the flower of the youth of Texas and

Ar kansas who, filled with ent husi astic devoti on, hastened to arm

t hemsel ves for the defense of their respective States."% The
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Texans were known for their doubl e-barreled shotguns and Colt

si X shooters. 9

Governor Edward Clark reported to the Texas |egislature in

Novenber 1861 that it was necessary to calcul ate the nunber of

private arns in Texas, in light of the chance of invasion and

the lack of state arns.® The citizens reported only 40, 000

| argely obsol ete arns, nost arns not being discl osed because the

peopl e feared confiscation.® Texans were willing to bear their

own arnms in defense of the state, but not to surrender these

arns to the state. The | egislature purchased and eventually

contracted for the manufacture of rifles and pistols after the

Colt patterns.?’

Despite laws in npst Southern states against themcarrying

arnms, arnmed bl acks and sl aves served i n the Confederate forces. 9

No such | aws existed in Texas, although in October 1864 a bill

45



to prevent slaves fromcarrying arns was referred to committee

in the Texas Senate.® At that tinme Confederates who favored

i ndependence over slavery were advocating the armng and

emanci pati on of slaves, at |east one state (Virginia) was about

to repeal its prohibition on slaves carrying arns, and troops

from Texas and ot her states net and adopted resolutions in favor

of the official use of blacks as sol diers. 100

Through the end of the War Between the States, the right to

bear arms in Texas remmi ned, as Justice Roberts had stated

"absolute.” In the chaos that foll owed, Texas' first gun control
| aws were born.

[11. Arnms, Freednen, and Reconstructi on

A. The Freednen Di sarned, the Fourteenth Amendnent Rej ected

The constitutional conventi on which net at Austin in March-

April of 1866 reenacted the arns provision of 1845 verbatim

46



"Every citizen shall have the right to keep and bear arns in the

| awf ul defence of hinself or the State."° A key issue was

whet her the freed slaves would be entitled to all of the rights

of citizenship, at a tinme when the federal fourteenth amendnment

was working its way through Congress.

Republicans held that blacks were already entitled to all

rights of citizenship, including an individual right under the

second anmendnent to keep and bear arns for self-defense. The

fourteenth amendnment was pronoted by Republicans to end any

di spute about the matter.%? A report of the Republican mnority

in the Texas |l egislature in support of black suffrage states:

These fundanent al princi pl es of Ameri can

liberty constitute the basis of the Bill of

Ri ghts, which, under various nodifications,

pervade all our constitutional charters.
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[T] he framers of the Federal Constitution

were careful to confide all power to the

people, and to provide for the protection of

t he whol e people. To illustrate this, it is

only necessary to refer to the constitution

itsel f.

"ART. 2. A well regulated mlitia being

necessary to the success [sic] of a free state,

the right of the people keep and bear arm shall

not be infringed." . . .103

Those who were |ately slaves . . : are now

freemen, entitled to the rights and privil eges of

Anerican citizens. 104

Congr ess adopted the fourteenth anendnment in 1866 and i ssued

its Report of the Joint Commttee on Reconstruction. The w dely
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publ i shed report influenced the state ratification process and

figured in the 1866 el ection canpaign. |t enphasi zed the need

to adopt the fourteenth anendnent to ensure freednen the

l'iberties included in the federal Bill of Rights.

Testinmony reprinted in the report detailed "tyrannical

provi sions to prevent the negroes from |l eaving the plantation

without a witten pass fromthe proprietor; forbidding them.

to have firearnms in their possession, even for proper

pur poses. "1 General Rufus Saxon informed the committee that in

the South whites were "seizing all fire-arns found in the hands

of the freednen. Such conduct is in clear and direct violation

of their personal rights as guaranteed by the Constitution of

the United States, which declares that 'the right of the people

to keep and bear arms shall not be infringed.' "7

I nfluenced by the partisan feeling of war's aftermth,
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witnesses who testified in March and April 1866 described in

vivid ternms the arns culture of Texas and the extent to which

freednmen participated in it. Bri gadier General W E. Strong

surveyed the condition of freednen by visiting portions of Texas

with cavalry troops arnmed with Spencer repeating carbines. He

noted that "nearly every man we net with in travelling was arned

with a knife, seven-shooter, and doubl e-barrelled shot-gun. "108

Maj or General David S. Stanley |l ed Northern troops to Texas

at the end of the war and described conditions after the

surrender:

Questi on. State what you know as to returned

rebel s having arns.

Answer. | can say . . . that every one of them

has either a six-shooter or a nusket. They keep the

muskets hid, but every man down there travelling
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t hrough the country has a six-shooter. They never

turned in their arns, they conceal ed them 10°

No one suggested that ex-Confederates be disarnmed, but

strong sentinments were expressed over abuses commtted by state

agents who were disarm ng freedmen. Li eut enant Col onel H. S.

Hal |, an official with the Freednen's Bureau, told how Governor

Ham |t on authorized arned patrols to suppress an all eged negro

i nsurrection.

Under pretense of the authority given them they

passed about through the settlenents where negroes

were living, disarmed them-took everything in the

shape of arnms fromthem-and frequently robbed t hem of

noney, household furniture, and anything that they

could make of any use to thensel ves. Conpl ai nts of

this kind were very often brought to ny notice by the
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negroes fromcounties too far away for me to reach. 11

A contrasting view was presented by New York Tines

correspondent Benjamn C. Truman, who had just returned fromthe

Texas constitutional convention of 1866 at Austin. Truman found

Texas to be the nost progressive and tolerant of freedman's

rights of the several southern states he visited.!'! He noted

that "[t]he convention passed an ordi nance giving the negroes

all the civil rights, and it passed by a very large majority."112

The above civil rights apparently included bearing arms, for

unl i ke other Southern states, Texas did not pass a black code

provi sion disarmng freednen. T. J. Mackay, an ex-Confederate

who assisted in the surrender of arnms to the Northern arny, 3

stated that "a mpjority of [the freednen] are armed, and

entitled to bear arnms under the existing |laws of the southern

St at es. "114
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The Texas | egislature considered and rejected adoption of

the fourteenth anmendnment in October 1866. The report of the

Senate Comm ttee on Federal Relations admtted that the Negro

had no right of suffrage, but noted, "our Constitution

guarantees to the negro every other right of citizenship."?®

This clearly included the right to keep and bear arns.

On the ot her hand, the House report suggested that section

1 of the fourteenth anmendnent woul d make negroes "entitled to

all the privileges and imunities of white citizens; in these

privileges would be enbraced the exercise of suffrage at the

polls, participation in jury duty in all cases, [and] bearing

arms inthe mlitia. . . ." The mlitia laws in Texas at that
time, according to a congressnan, "authorize anybody and
everybody . . . to organize a mlitia hostile to the Gover nnment

"7 Thus, the Senate committee did not object to bl acks
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keeping and bearing arns and exercising other rights of

citizenship aside from voting. The House conm ttee, however,

rejected the fourteenth amendnent because it was perceived as

protecting from state infringement privileges such as bearing

arns and associating into mlitia conpani es.

On Novenber 6, 1866, the Texas | egislature passed its first

gun control neasure, which was also the closest Texas cane to

adopting a black code provision to disarm freednmen. The act

declared that "it shall not be |Ilawful for any person or persons

to carry fire-arnms on the encl osed prem ses or plantation of any

citizen, wthout the consent of the owner or proprietor,"”

subject to a fine of one to ten dollars and inprisonment of one

to ten days.!® This neant that sharecroppers who still lived on

pl antati ons could keep firearnms in their homes but could not

carry them outside for any purpose other than civil or mlitary
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duti es.

Sout hern Denocrats were opposed to bl acks bearing arns in

mlitias which could be manipul ated by radi cal Republicans to

seize power.!¥ |In the period of fall 1866 through sumrer

1867, carpetbaggers descended upon the South. Foll ow ng

orders from Washington, D.C., General Phil Sheridan deposed

Texas governor Throcknorton and installed E. M Pease. !0

Sheri dan, according to a partisan account, "under the

inspiration of an incendiary press and the [Union] Leagues, was

permtting the Texas negroes to run anuck wth guns and

kni ves. " 121 In the wake of this mlitary autocracy, a

constitutional convention was call ed. 122

B. The Reconstruction Convention of 1868

The conventi on which net at Austi n between June and December

1868 was called pursuant to reconstruction acts of Congress
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requiring Southern states to ratify the fourteenth anendnment and

t o adopt new constitutions consistent with that anendnment. '?® The

convention proceedings reflected the Republican view that the

fourteenth amendnent would protect the right of all, including

freedmen, to keep and bear arnms.

The Report of the Attorney General of Texas for 1867,

appended to the convention journal, contains an anal ysis of what

it called "Pretended Laws of 1866 agai nst the Freednen":

The main object kept in view by . . . those who

devised the pretended laws . . . was the restoration

of African slavery, in the nodified form of peonage.

Ch. 80, p. 76--The so-called labor law --It

provi des expressly for a system of peonage, wi thout

using that term . . . It is directly opposed to the

Thirteenth Anmendnent of the Constitution of the United
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States, and of the Civil Rights Act.

Ch. 92, p. 90--Makes the carrying of fire-arns on

encl osed | and, w thout consent of the | and-owner, an

of fence. It was neant to operate against freednmen

al one, and hence is subject to the sane objections.

Joint Resolution No. 13, p. 166--The refusal to

ratify the fourteenth proposed anendnent to the

constitution of the United States. As the first

section of this amendnment guarantees freednen their

civil rights as citizens of the United States and of

the States in which they reside, the rejection of the

anendment . . . is subject to the further objection

of being a rejection of a condition precedent since

i mposed by the mlitary reconstruction act. %
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A rel ated opinion of the Attorney General circulated at the

convention concerned the supremacy of the federal constitution

and the state's obligations under the MIlitary Reconstruction

Act. It stated that the gun control and vagrancy | aws anounted

to a "cunningly devised system planned to prevent equality

before the law, and for the restoration of African slavery in a

nodi fied form in fact, though not in nane."'

Even though the freednen were "generally as well arnmed as

the whites, "% a convention commttee reported, "bands of arned

whites are traversing the country, forcibly robbing the freednen

of their arms, and commtting other outrages upon them "1/

Radical ally Gen. J. J. Reynolds reported to Washington, D.C.

that Ku Kl ux Kl an organi zations sought "to disarm rob, and in

many cases nmurder Union men and negroes . : : .o A

resol ution predicted that the | aw-abiding "will be conpelled, in
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the exercise of the sacred right of self defense, to organize

for their own protection."12®

Talk in the convention about adopting "every safeguard

contenpl ated by the Fourteenth Amendnent to the Constitution of

the United States"?3 |ed to suggestions for anmendnents nodel ed

after the federal Bill of Rights. Del egate Fayl e proposed

adoption of the follow ng:

A well regulated mlitia being necessary to the

safety of a free State, every citizen shall have the

right to keep and bear arnms for the common defence.

Nevertheless this article shall not be construed as

giving any countenance to the wevil practice of

carrying private or concealed weapons about the

person; but the Legislative and nmunicipal authorities

within this State are fully authorized to nake such
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|l aws and ordinances as shall tend to abolish a

practice so prolific of strife and bl oodshed. 13!

Whi | e not adopted, this version suggests that the convention

meant to regulate the manner of bearing arnms rather than to

prohi bit them per se. An enabling act was proposed to enpower

city councils to prevent the carrying of conceal ed weapons. 32

Amusi ngly, the conventioninitiated suchrestrictions within

its owmn walls by passing the follow ng resol ution:

VWHEREAS, The custom of carryi ng conceal ed weapons

is openly indulged by spectators and others who visit

this Conventi on, in the |obbies and el sewhere;

therefore be it

Resol ved., That the Convention do order that no

person shall hereafter be allowed in this hall, who

carries belted on his person, revolvers or other
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deadl y weapons. 133

The Sergeant at Arnms was ordered to enforce this ban on carrying

"conceal ed" weapons which was "openly" indul ged in.?3

Adhering to the theme that the state constitution nust be

in accord with the fourteenth anendment, which in turn

incorporated the federal Bill of Rights, the Commttee on

CGeneral Provisions proposed:

The inhibitions of power enunciated in articles

from one to eight inclusive, and thirteen, of the

anendments to the Constitution of the United States,

deny to the States, as well as to the General

Government, the exercise of the powers therein

reserved to the people, and shall never be exercised

by the governnent of this State. 13

Radi cal | eader Morgan C. Ham | ton, the comm ttee chairman,
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expl ai ned this provision as foll ows:

It will be observed that section 3 enbodies the

substance of ten of the sections in the Bill of Rights

in the Constitution of 1845, it being the opinion of

your Committee that the inhibitions enumerated in the

said ten sections are fully covered by the nine

articles nmentioned as amendnents to the Constitution

of the United States, thus dispensing with a |ong

string of sections which are deened usel ess. 136

The commttee's report is highly significant in severa

respects. First, it reaffirms the understanding that the

federal second anmendnent protected individual rights, for it

"enbodi es the substance" of the guarantee in the 1845 Texas

Constitution that "every citizen shall have the right to keep

and bear arnms in the | awful defence of hinself or the State. "3
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Secondly, the report clearly recognizes that the fourteenth

anmendnment, which the proposed state bill of rights was precisely

fashioned to enul ate, nade "articles fromone to eight inclusive

of the anendnments to the Constitution of the United

States" applicable to the states.*® Thirdly, failure to adopt

t he proposed new bill of rights signified no rejection of its

principles because the 1845 provisions guaranteed the sane

protection as the federal Bill of Rights.

| nst ead of adopting the committee's version, the convention

adopted a nodified version of the old Texas Bill of Rights. A

cl ause was added to the arns guarantee so that it stated: "Every

person shall have the right to keep and bear arnms in the | awful

def ense of hinself or the state, under such regulations as the

| egi slature may prescribe. "

Under the new version, "person" replaced "citizen"--an
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expansi on of the protected class which would include blacks in

the event any lingering doubts existed about their citizenship.

The granting of legislative power to regulate the bearing of

arms nmeant that the right was no | onger "absolute, "4 but still

its exercise could not be prohibited. The intent was to

authorize the | egislature to ban carryi ng conceal ed weapons, but

not to ban the bearing of arnms in any fashion.

Texas ratified the fourteenth amendnent on February 18,

1870, and Congress determ ned that the new Texas Constitution

was consistent with the fourteenth anendment. An act of WMarch

30, 1870, readmtted Texas to the Union.

C. "The Peopl e Have Been Di sarned Throughout the State"

The el ections of 1869 were characterized by nassive fraud

and force. Gen. Reynolds relinquished mlitary authority to the

new governor, E.J. Davis, who assunmed extraordinary powers to
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make arrests, suspend the wit of habeas corpus, and declare

martial |law. Legislators who opposed his policies were arrested

so that Radicals could obtain majorities to pass their bills.

state police force was organi zed which pronoted "official nurder

and | egal i zed oppression. "142

"An Act Regulating the Right to Keep and Bear Arns,"

approved on August 13, 1870, made it illegal for one to "have

about his person a bow e-knife, dirk or butcher-knife, or fire-

arns, whether known as a six-shooter, gun or pistol of any kind"

at any church or religious assenbly, school, ball room"or other

soci al gathering conposed of | adies and gentlenmen,"” or election

precinct. The act was fairly limted, although its effect on

cooks with butcher knives at social gatherings is unclear.

The far nore draconi an statute was passed on April 12, 1871

entitled "An Act to regulate the keeping and bearing of deadly
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weapons. "4 For the first time, Texas prohibited the bearing of

all arms other than rifles and shotguns at any place off of

one's prem ses. Today's statute derives from the 1871 act

passed by the Reconstruction |egislature.

Section 1 of the act provided in part:

Any person carrying on or about his person,

saddle, or in his saddle-bags, any pistol, dirk,

dagger, slung-shot, swordcane, spear, brass knuckl es,

bow e knife, or any other kind of knife, manufactured

or sold, for the purpose of offense or defense, unless

he has reasonable grounds for fearing an unlawf ul

attack on his person, and that such ground of attack

shall be inmmedi ate and pressing; or unless having or

carrying the sane on or about his person for the

| awful defense of the State, as a mlitiamn in actual
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service, or as a peace officer or policenman, shall be

guilty of a m sdeneanor . . : . Provi ded, That

this section shall not be so construed as to prohibit

any person from keeping or having arns on his or her

own prem ses, or at his or her own place of business,

nor to prohibit sheriffs or revenue officers, and

other civil officers, from keeping or having arnmns,

while engaged in the discharge of their official

duties, nor to prohibit persons traveling in the State

from keeping or carrying arms with their baggage.

145

Puni shment for a first offense was a fine of not |ess than $25

nor nmore than $100 and forfeiture of the weapon. A subsequent

of f ense was puni shabl e by a maxi mrum of sixty days in jail.

The act was one of a series of controversial measures passed
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by the Reconstruction legislature in 1871, a year in which

Republicans were <consolidating their political power over

di senfranchi sed ex- Confederates. A taxpayers' convention in

Austin wundertook to investigate general grievances of the

people. The Report of the Subcommttee on Violations of [the]

Constitution and Laws, chaired by WM Walton, was submtted on

Septenber 25, 1871 to Senator A.J. Ham |ton, Chairman of the

General Comm ttee. It conplained that the arnms act and ot her

acts rendered the majority helpless in the grasp of a mlitary

di ct at or shi p:

17. The peopl e have been disarnmed throughout the

State, notwi thstanding their constitutional right "to

keep and bear arnms." (Constitution, section 13,

article 1. Laws 1871, p. 75.)

The police and State guards are armed, and lord it
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over the land, while the citizen dare not, under heavy

pain and penalties, bear arnms to defend hinself,

unl ess he has reasonable grounds for fearing an

unl awful attack on his person, and that such grounds

of attack shall be imrediate and pressing. The

citizen is at the nmercy of the policeman and the nen

of the State Guard, and that too, when these bodi es of

men enbrace in them some of the nopst |awl ess and

abandoned nen in the State, mny of whom are

adventurers--strangers to the soil--discharged or

pardoned crimnals .

18. The el ection order . . ) forbids the

assembling of the people on the days of election; it

prohibits free speech; it is the unlawful will of the

executive, enforced by him through the power of an
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arnmed police upon an unarnmed people; it is the will of

a despot and the act of tyrant overriding the suprenme

| aw of the | and.

19. By orders executed through his arned bodies

of police, the executive has taken control of

peaceabl e assenblies of the people . . . and there

suppressed free speech under threats of arrest and

subj ection to punishment as crimnals. 4

The grievances were reprinted in the mnority report of the

u. S. Congress' Joint Select Commttee on the Condition of

Affairs in the Late Insurrectionary States. The report noted

t hat Governor E. J. Davis placed armed police at all voting

pl aces for the Congressional election in October 1871, and

observed, "[t]he effect of putting such a mlitary force in

possession of the ballot box, with the citizens disarned, is
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easily seen . . . ."¥

Governor E. J. Davis appointed the menbers of the Texas

Suprenme Court, which in English v. State!® sustained the validity

of the prohibition on bearing arnmns. True to the Radical

ort hodoxy of the time, the court took an expansive view of the

federal second anendnment and interpreted the state arns

guarantee in |light of the federal provision.

Consi stent with the antebell umjudicial view* and with the

position of Republicans in both Texas and the United States

Congress, % English held that the second anmendnent prohibited

both state and federal infringement of the right to keep and

bear arns. The opinion by Justice Walker relied on the

following words froma well recognized crinmnal |lawtreatise by

Joel P. Bishop:

The constitution of the United States provides
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that "a well-regulated mlitia being necessary to the

security of a free state, the right of the people to

keep and bear arnms shall not be infringed." Thi s

provision is found anong the anmendnents; and, though

nost of the amendnents are restrictions on the general

governnment al one, not on the states, this one seens to

be of a nature to bind both the state and nati ona

| egi sl atures, and doubtless it does. !

Applying literally Bishop's statenent that the second

amendnment "protects only the right to 'keep' such "arns' as

are used for purposes of war, "2 the court expl ained:

The word "arnms" in the connection we find it in the

constitution of the United States, refers to the arns

of a mlitiamn or soldier, and the word is used in

its mlitary sense. The arms of the infantry soldier
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are the nmusket and bayonet; of cavalry and dragoons,

the sabre, holster pistols and carbine; of the

artillery, the field piece, siege gun, and nortar,

with side arns.

The terms dirks, daggers, slingshots, sword-canes,

brass- knuckl es and bowi e knifes, belong to no mlitary

vocabul ary. Were a soldier on duty found with any of

t hese things about his person, he would be punished

for an of fense agai nst discipline. 3

The uphol di ng of the statute under the above reasoning is

somewhat contradictory, since "the deadly weapons spoken of in

the statute are pistols, "™ which the court recogni zed as

mlitia arms. Moreover, dirks, daggers, and bow e knives were

wi dely used by Texas soldiers in the wars of 1835-1836 and

1861- 1865, and these edged weapons have been routinely used in
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every Anmerican war.®™ |t is interesting that by applying a

literal mlitary test, the court sanctioned the keeping by

private persons of field pieces, siege guns, and nortars.

Quoting the Texas Bill of Rights provision, the court found

the term"arnms" to nmean the sane as used in the federal second

amendnment . 16 The court did not address whether mlitia arns

woul d sometines differ fromarns used "in the | awful defense of

hinmsel f" instead of the state. "Qur constitution, however,

confers upon the Ilegislature the power to regulate the

privilege. The legislature may regulate it wi thout taking it

away . . . ."' Yet the fact remnins that the act did not

regul ate how arnms may be borne, but prohibited bearing themfor

sel f-def ense and ot her | awful purposes.

The defendants in English were not synpat hetic figures--one

had carried a pistol while intoxicated, and another was arned
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with a butcher knife in areligious assenbly. 1% Yet hunters were

al so prosecuted under the act.® Further, the court's references

to "a class of our own people"” and "the custons and habits of

the people" as being in conflict with "intelligent and well -

meani ng | egi sl ators"1% synbolizes the reconstruction's m ssion

of civilizing purportedly backward Sout herners, who were deened

unfit to vote or bear arms. A product of mlitary occupation

the reconstruction court's decisions would not be considered

bi ndi ng precedents in |later years. 16!

V. The Power to Regul ate But Not Prohibit:

The Right To Bear Arns After Reconstruction

A. Such Arns as Are Commonly Kept: The Duke Standard

For Protected Arns

The 1871 disarm ng |law and the other grievances expressed

in the taxpayer convention proceedings becane the basis for
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Denocratic el ection canpaigns. The report which outlined these

grievances became one of the party platform docunents. 2 When

the newy enfranchi sed Denocrats won the |egislature in 1872,

t hey repealed nost of the obnoxious acts but for some reason

retained the ban on bearing arns. In the 1873 el ections, the

Denocrats defeated Governor Davis, although armed citizens had

to take over the capitol when Davis tried to keep office by

armed force. 163

A new suprene court was forned with Oran M Roberts,

who in 1859 had considered the right to bear arnms to be

absolute, as its Chief Justice. Surprisingly, the new court

upheld the wvalidity of +the disarmng act passed by the

reconstruction legislature in 1871. As a practical mtter,

those in power could selectively enforce this act against

political opponents or selected ethnic groups.
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In State v. Duke, %% the Texas Suprene Court in

an opi nion by Justice Gould, repudiated the English hol di ng and

concl uded that the federal second amendnent did not limt state

action, but that the arnms protected by the state guarantee were

not restricted to mlitia armns. The decision reflects a

Denocratic rejection of federal interference, with increased

tol erance for the kinds of arnms recognized as protected under

state | aw.

Duke' s concl usion that the second anendnent and ot her

federal Bill of Rights provisions l[imted the United States but

not the individual states was based on the United States Suprene

Court's restrictive views in the Slaughterhouse cases and

simlar precedents. |lgnoring the intent of the framers of the

fourteenth amendnment to incorporate the Bill of Rights, the

Supreme Court took a narrow view of the privileges and
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immunities of citizens in its post-Reconstruction opinions. %

Of course, Duke did not consider whether the second anendnent

applied to the states through the fourteenth anendnent. 17

Duke remai ns the | eadi ng Texas authority on the arnms right,

even though it construed the no-longer-valid 1869 guarantee

recogni zing the right to bear arns "under such regul ati ons as

the Legislature may prescribe.” After quoting this provision,

Justice Gould stated that the court acquiesced in the English

deci sion, "but do not adopt the opinion expressed that the word

arnms,' in the Bill of Rights, refers only to the arns of a

mlitiaman or soldier. Simlar clauses in the Constitutions of

other States have generally been construed by the courts as

using the word arnms in a nore conprehensive sense. "' The court

proceeded to cite cases holding a sword cane, a pistol, and a

bowi e knife to be constitutionally protected arns. %°
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The court went on to fornmulate a test which appears to

conbi ne common-| aw concepts with a nineteenth century southern

gentl eman' s code:

There is no recital of the necessity of a well-

regulated mlitia, as there is in the corresponding

clause in the Constitution of the United States. The

arnms which every person is secured the right to keep

and bear (in the defense of hinself or the State

subject to |l egislative regulation), nust be such arns

as are commonly kept, according to the custonms of the

peopl e, and are appropriate for open and manly use in

sel f-defense, as well as such as are proper for the

defense of the State. If this does not include the

doubl e-barrel ed shot-gun, the huntsman's rifle, and

such pistols at l|east as are not adapted to being
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carried conceal ed, then the only arns which the great

mass of the people of the State have, are not under

constitutional protection. But, beyond question, the

dragoon or holster pistol is part of the arns of a

soldier in that branch of the service. 170

The reference to "such arns as are comonly kept,

according to the custonms of the people” is clearly rooted in

Engl i sh common | aw. 17t The notion that the arns be "appropriate

for open and manly use in self-defense"” originated in the code

of honor of the antebellum southern gentlenman.!'? Like the code

duello, this test does not anticipate womanly use of arms (such

as smaller pistols) for self-defense.

Duke proceeded to uphold the constitutionality of the act

because "[i]t undertakes to regulate the place where, and the

ci rcunst ances under which, a pistol nmay be carried; and in doing

80



so, it appears to have respected the right to carry a pisto

openly when needed for self-defense or in the public service,

and the right to have one at the hone or place of business."?"3

Actual ly, having a pistol at home or place of business would be

protected by the right to "keep" arms. The right to "bear" arns

was effectively taken away by the act. !’

It is somewhat surprising that the new court would uphol d

t he unpopul ar reconstruction neasure. The chief justice of the

Duke court was Oran M Roberts, author of the 1859 Cockrum

opi nion which held the right to bear arns to be "absolute."

Yet under the reconstruction constitution bearing arns was

recogni zed to be a right only "under such regulations as the

Legi sl ature may proscribe."' |t remained for the constitutional

convention of 1875 drastically to curtail this legislative

power .
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B. The Constitutional Convention of 1875

I n Septenber of 1875 del egates assenbled in Austin to

formul ate a new constitution. These del egates had partici pated

in previous conventions, one even in the 1845 convention, but

not one nmenber had taken part in the 1868 convention.® Tired

of corruption and mlitary rule, "the delegates to the

Constituti onal Convention of 1875 determ ned to include in the

state's basic instrument as many safeguards as possible to

prevent the recurrence of such w despread and fl agrant abuse of

power . " 177 The constitution they drafted greatly reduced the

powers of the legislature and has been described as "an

anti government instrunent."?’8

According to Seth Shepard MKay's definitive study, in

rai sing the demand for a convention, "the argunents nost used

were that the old constitution apparently had permtted the so-
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cal | ed ' obnoxi ous acts' of the Davis adm ni stration."® Governor

Ri chard Coke stated in an early 1874 message: "It is admtted

that the Constitution of Texas nust be extensively and

radically amended . . . ."1#0 "As MKay further notes, "the

experiences with the 'obnoxious acts' passed by the Twelfth

Legi sl ature caused restriction of the power of the |legislative

branch of governnent. More than one-half of the fifty-eight

sections of the article finally agreed upon dealt wth

restrictions and limtations of the power of the | egislature."?®

The Bill of Rights Commttee, chaired by WL. Crawford, %

reported an arns guarantee whi ch woul d beconme Article I, Section

23 of the constitution of 1876: "Every citizen shall have the

right to keep and bear arnms in the | awful defence of hinmself or

the State; but the Legislature shall have power by law to

regul ate the wearing of arnms, with a view to prevent crine. "1
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The convention journal reflects the following attenpt to amend

this provision:

M . [WP.] Ballinger offered the follow ng
anendment :
Section 23, line 105, next before the word

"regul ate” insert "prohibit and."

On motion of M. Nugent, laid on the table. 8

T. L. Nugent , maker of the motion to Kkill t he

amendnment ,
was a nenber of the Bill of Rights Commttee, ! which had
crafted the |anguage of the guarantee very carefully. The
record of convention debates provides nore detail concerning the
above acti on:
Judge Ballinger noved to insert before the word

"regulate,” the words "prohibit and,"” in Section 23.
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It has reference to the bearing of arns.

M. [John Henry] Brown said that, after what he

had seen in the last fifteen years, he would not

prohi bit the bearing of arms, but would |eave it with

the Legislature to regul ate.

(/g [ Jacob] Wael der said he thought it led to

nore crime than any ot her cause did.

The anmendnent was tabl ed. 186

The arns guarantee in its original form passed along with

the rest of the Bill of Rights by a vote of 69 to 9. A

i nguistic analysis conparing the new | anguage with that of the

1869 Constitution denonstrates that the |egislative power was

drastically curtail ed.

Initially, the sentence structure was changed. The 1869

provi sion asserted the right to keep and bear arns only "under

85



such regul ations as the | egislature nmay prescri be.

Keepi ng and

bearing arnms was contingent on |egislative regulations. "The

1875 Convention changed this to the nore specific and limted

qualification in the present Section 23, which gives the

| egi sl ature power to regulate 'the wearing of arns.'"1% The new

| anguage asserted the right in an absolute form w thout making

it contingent on legislative regulation, subject only to the

power of the legislature to regulate how arns are worn.

Secondly, the new guarantee deleted any |egislative

power to regulate the keeping of arns. The possession,

ownership, transportation, or other fornms of "keeping" arns,

particularly on one's premses or while travelling, were

i ntended to be beyond the parameters of |egislative control.

Thirdly, the "bearing” of arnms could no | onger be generally

regul ated but only the "wearing” of arnms could. To "bear" arns
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means to carry or nove while holding or wearing readily

accessi ble arns on or about one's person. To "wear"

means nore narrowly to have attached to one's body or part of it

or to one's clothing.® Thus, the bearing of arms woul d

include both wearing them as well as carrying them in other

manners, such as in the hand, in saddle bags, or on a vehicle

seat. Thus, the convention did not give the |egislature power

to regul ate the "bearing" of arnms, but instead chose a different

word so as to allow regulation only of the "wearing" of arms. By

allowing regulation of how arns are worn, citizens could be

required to carry them openly and not conceal ed.

Fourthly, the |l egislature could regul ate, but not prohibit,

the wearing of arms. The convention's rejection of a power to

prohi bit the wearing of arms again affirnms that the |egislature

m ght prohibit <carrying concealed weapons, but could not
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prohi bit carrying themopenly. Texans were |ong since aware of

the rule that "a statute which, under the pretence of

regul ati ng, ampunts to a destruction of the right, or which

requires arnms to be so borne as to render them useless for the

pur pose of defence, would be clearly unconstitutional."?0

Finally, the power to regulate the wearing of arnms was made

contingent on the regulation being "with a view to prevent

crime." The wearing of arnms could not be regul ated for purposes
other than to prevent crine. Wearing arnms concealed for
necessary self-defense, particularly in energencies, or while
hunting during inclenment weather could be beyond |egislative
regul ati on because the conduct is manifestly not crimnal.
Moreover, a statute regulating the wearing of arns which

denonstrably does not prevent crime could be beyond the

| egi sl ative power to enact. %!
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Under the 1876 guarantee, the legislature (but not a

| ocality) could regulate how arns were to be worn, i.e., openly

or conceal ed, but could not bar the wearing of weapons per se.

It was intended to repeal the broad |egislative power in the

1869 Constitution and in particular the unpopular 1871 act which

prohi bited the bearing of arns anywhere but on one's

premn ses. 192 The 1871 act was used to disarm and oppress the

people and to set up a police state. 1%

The address of the convention to the people prom sed that

t he | anguage of the new Bill of Rights protected the citizen's

liberties "by every safeguard known to constitutional |aw "%

The constitution was submtted to a popular vote and ratified in

early 1876.1% Those who thought that the new guarantee would

restore the right to bear arnms in Texas were in for a rude

awakeni ng.
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When the Constitution of 1876 becane effective, the courts

began to render opinions on the 1871 Act which continued to rely

on the Duke precedent and failed to nention what effect the new

arns guarant ee had on the act. ' One such case, Lewis v. State

(1877), contains the following seemingly contradictory

sentences: "The statute prohibits all persons, except those

exenpted fromits penalties therein, fromcarrying a pistol, or

the other weapons naned, either on or about his person, or

saddl e, or in his saddle-bags. . . . The statute is not intended

to prevent keeping and bearing arns, but nmerely to regul ate the

manner in which they are to be carried and used."® |t is

uncl ear how a wal ker or a horseman coul d bear a pistol any other

way than the prohibited way.

Despite such contradictory analysis, the constitutional

right to "keep" a pistol, even one carried in violation of the
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1871 Act, was recogni zed as absol ute and beyond the | egislative

power to regulate. Jennings v. State held:

We believe that portion of the act which provides

that, in case of conviction, the defendant shall

forfeit to the county the weapon or weapons so found

on or about his person is not within the scope of

| egislative authority. The Legislature has the power

by law to regulate the wearing of arns, with a viewto

prevent crime, but it has not the power to enact a | aw

the violation of which will work a forfeiture of

defendant's arns. \Wile it has the power to regul ate

the wearing of arms, it has not the power by

legislation to take a citizen's arms away from him

One of his nost sacred rights is that of having arns

for his own defense and that of the State. This right
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is one of the surest safeguards of |iberty and self-

preservati on. 1%

Since the ratification of the arms guarantee in the

constitution of 1876, the 1871 act, which continues in effect,

has never been successfully challenged in a published judicial

opi nion. The cases usually follow the Duke precedent and uphold

the prohibition. None of these opinions nmention the debates in

t he constitutional conventions which franed the guarantee of the

right to keep and bear arns. |ndeed, analysis of the intent of

the framers of the successive arns guarantees appears to be

printed here for the first tinme since the conventi on debates and

journals were originally published in the nineteenth century.

V. The Federal And State Courts Construe

Texas Firearnms Prohibitions

A. Does the Fourteenth Anmendnent |ncorporate the Second

92



Anmendnent ? The Enigma of Mller v. Texas (1894)

The right to keep and bear arms is one of the federal Bil

of Rights provisions which applied to the states, according to

the English precedent. Coinciding with the U.S. Suprenme Court's

narrow interpretation of the fourteenth amendnent, the Duke

court held that the second anmnendnent does not |limt state

acti on.

Yet neither English nor Duke raised the i ssue of whether the

second anendnent applies to the states through the

fourteenth amendment. These hol dings were concerned only with

whet her the second anmendnent applied directly to the states.

lronically, the only nmention by the United States Suprene

Court of the right to keep and bear arns before the fourteenth

amendnment was passed found the right to be protected from any

infringement. In the Dred Scott decision, Chief Justice Taney
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wrote that citizenship "would give to persons of the negro

race . . . the full liberty of speech . . . and [the right] to

keep and carry arns wherever they went." The stated purpose

of the fourteenth anmendnent was to nullify this decision denying

citizenship to blacks and to guarantee themall the rights of

citizenship. 200

In United States v. Cruikshank, 2%t the United States

Suprene Court stated that the federally recognized rights of

peaceabl e assenbly and bearing arnms did not limt state action.

This was dictum since the case involved the disruption of a

meeting and the disarmng and nurder of freednen by private

persons. 22 Again, in Presser v. Illinois,?® the Court repeated

that the first and second anendnents did not apply to the states

and upheld a conviction for leading a march of four hundred

armed workers in Chicago. This too was dictum since the Court
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held that bans on arned parades in cities "do not infringe on

the right of the people to keep and bear arnms."?2%

Li ke the Texas high court in English and Duke, the United

States Suprene Court has never considered whether the second

anmendnment applies to the states through +the fourteenth

amendment . The Suprene Court confirmed that it had never

addressed this issue in Mller v. Texas (1894), 2% which remains

the |l ast word on the subject fromthe Court.

Convi ct ed of nurder and sentenced to death, defendant M I | er

attacked the 1871 Reconstruction Act prohibiting the bearing of

pistols as violative of the second, fourth, and fourteenth

amendnents. However, he asserted these argunments for the first

time in a nmotion for rehearing after his conviction had been

affirmed by the Court of Crimnal Appeals of Texas.?% The

def endant made no constitutional objections in his origina
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assi gnnment of error to the Court of Crimnm nal Appeals:

In his notion for a rehearing, however, defendant

clainmed that the | aw of the State of Texas forbidding

the carrying of weapons, and authorizing the arrest

wi t hout warrant of any person violating such |aw,

under which certain questions arose upon the trial of

the case, was in conflict with the Second and Fourth

Amendnents to the Constitution of the United States,

one of which provides that the right of the people to

keep and bear arnms shall not be infringed, and the

ot her of whi ch protects t he peopl e agai nst

unr easonabl e searches and sei zures. W have exam ned

the record in vain, however, to find where the

def endant was denied the benefit of any of these

provi sions, and even if he were, it is well settled
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that the restrictions of these amendnents operate only

upon the Federal power, and have no reference whatever

to proceedings in state courts. 2%

The Suprenme Court then turned to the claimthat the Texas

statute violated the above rights as incorporated in the

fourteenth amendnent. The court would not hear objections not

made in a tinmely fashion:

And if the Fourteenth Amendnent |limted the power

of the States as to such rights, as pertaining to

citizens of the United States, we think it was fatal

to this claimthat it was not set up in the trial

court. . . . A privilege or immunity under the

Constitution of the United States cannot be set up

here . . . when suggested for the first tine in a

petition for rehearing after judgnent. 208
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Rat her than reject incorporation of the second and fourth

amendnments into the fourteenth, the Suprenme Court nerely refused

to decide the defendant's <claim because its powers of

adjudication were |imted to the review of errors tinely

objected to in the trial court. The careful distinction drawn

by the MIler Court between rights based solely on provisions in

the Bill of R ghts and those based on the fourteenth anmendnent,

and the Court's reliance on Crui kshank, denpnstrates that neither

of these cases dealt with the issue of whether the fourteenth

amendnment prohibits the states frominfringing on the right to

keep and bear arms. The court nerely left open the possibility

that the right to keep and bear arms and freedom from

warrantl ess arrests or unreasonabl e seizures would apply to the

states through the fourteenth amendnent.

In 1897, just three years after Mller v. Texas was
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deci ded, the Supreme Court determned that the fourteenth

amendnment incorporated the right to conpensation for property

taken by the state as guaranteed in the fifth anmendment. 209

Simul taneously, in Robertson v. Baldwin, the Court stated:

The law is perfectly well settled that the first

ten Amendnments to the constitution, comonly known as

the Bill of Rights, were not intended to |ay down any

novel principles of governnment, but sinply to enbody

certain guaranties and inmmunities which we had

inherited from our English ancestors, and which had

from tinme imenorial been subject to certain well-

recogni zed exceptions arising fromthe necessities of

the case. In incorporating these principles into the

fundamental |aw there was no intention of disregarding

t he exceptions, which continued to be recogni zed as if
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they had been formally expressed. Thus, the freedom

of speech and of the press (article 1) does not permt

the publication of |ibels, blasphenmous or indecent

articles or other publications injurious to public

norals or private reputation; the right of the people

to keep and bear arns (article 2) is not infringed by

| aws prohibiting the carrying of conceal ed weapons

210

Whil e the above case concerned the thirteenth and not the

fourteenth amendnent, its | anguage suggests that the right to

bear arms would be infringed by a | aw absol utely prohibiting the

carrying of weapons either openly or conceal ed. If so, the

second amendment, if incorporated into the fourteenth anmendnent,

may be inconsistent with the Texas prohibition on bearing open

or conceal ed arns.
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From the 1920s through the present, the Suprene Court has

held the fourteenth amendnent to protect free speech, freedom

from unreasonabl e search and seizure, the right to counsel

freedom from self-incrimnation, warnings before confession,

speedy trial, compul sory process, jury trial, absence of double

j eopardy, and so on.?® 1In a case involving a ban on handguns in

the hone in 1983, the court declined to hear and deci de whet her

the right to keep arms is incorporated in the fourteenth

amendnent . 22 Foll owi ng the | ogic of previous cases, the Suprene

Court could apply the second amendnent to the states directly

t hr ough the due process or the privileges and i mmunities cl auses

of the fourteenth anmendnent. It could also adopt a broader

"penunbra” theory to guard the right to keep and bear arms from

state infringenent.?® Under this theory, unenunerated rights

protected by the ninth amendment could be defined, in part, by
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reference to the objectives of the other anendnents--the first

(privacy), the second (security and a free state), the third

(protection of home), the fourth (protection of house and

person), the fifth (protection of life, liberty, and property),

and the tenth ("powers"” reserved to the people).

The reluctance to i ncorporate the second anendnent into the

fourteenth may stemfromthe uncertainty of whether the right to

bear arnms is a private, individual right or a collective,

mlitia power. The franmers of the second anmendnent held that it

was both of those.?* Presumably, at some point the Suprenme Court

wll address whether the fourteenth anmendnment protects a

personal right to keep and bear arns.

B. Judicially Created Excepti ons

The reconstruction ban on carrying pistols and certain

kni ves and blunt instrunents has remai ned on the books to the
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present, and has been upheld by every court to consider the

i ssue. The intent of the framers of the current constitutional

guarantee as adopted in 1876 has never been alluded to in these

opi nions. Instead, the courts have relied nostly on precedents,

particul arly Duke, which was decided in 1875 and construed a

much weaker arnms guarantee than the current one.?®

Felons have traditionally been subject to disabilities,

including the forfeiture of the right to possess firearns or

vote in many jurisdictions. Texas liberally prohibits only the

carrying of conceal able firearms off of the felon's prem ses.

The right of a convicted burglar "to arm hinself in self-

def ense, as secured to himby Art. 1, Section 23 . . . is in no

way infringed . . . because appellant m ght have arnmed

hi nsel f with any ot her weapon not prohibited in the article."?

The precedents uphold the constitutionality of prohibitions
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on carrying certain arns because Article |, Section 23 of the

Texas Constitution allows the legislature "to regulate the

wearing of arnms." There appears to be only one case involving a

prohi bition on nmere possession of an arm A ban on possession

of an unregi stered machi ne gun was uphel d under the Duke rul e:

“A machine gun is not a weapon commonly kept, according to the

custons of the people and appropriate for open and manly use in

sel f-defense."?” Article |, Section 23 protects "those arns

whi ch by the conmon opi ni on and usage of | aw abi di ng people, are

proper and legitinmate to be kept upon private prem ses for the

protection of persons and property."?8 The court did not

consi der whether a machine gun may be protected if kept for

defense of the state.

The prohibition on carrying pistols is so draconian that

judicially carved exceptions were inevitable. The constitution
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provi des no legislative power to regul ate the keeping on one's

prem ses of comonly possessed arnms such as pistols. By

inplication, on obtaining a pistol, one may carry it home by the

nearest practicable route.?® One may carry a pistol to and from

a shop to have it repaired,??® but the carrying nmust be without

unr easonabl e del ay. ??!

The statute originally provided an i nm nent self-defense

exception.??2 "|f, at the tine appellant arnmed hinself, he

was t hen apprehensive of an attack . . ., and he had not tine

to appeal to the law for protection, there would be sone

excuse for him. . . ."223

The explicit self-defense exception has been long since

deleted from the statute, but the courts have continued to

recogni ze the exception, and have actually expanded it to

include situations where no specific attack is inmmnent.
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"There is no recogni zed exception permtting one to carry a

handgun on the basis of self-protection; therefore, if appell ant

is to be successful, it nust be on the legitimte business of

protecting a large sum of nmoney or carrying the pistol to his

pl ace of business along a practical route, such carrying being

not habitual ."?* Nonhabitual carrying of a pistol between a hone

and one's place of business is lawful if "the purpose is a

| egitimate one."?2?°

The statutory prohibition is so broad that the judicially

created exceptions di scussed above were inevitable. Ironically,

none of these opinions even nentions the constitutional right to

bear arms for self-defense. Except for the early invalidation

of a forfeiture provision, the constitutional right to bear arns

is perhaps the only Texas Bill of Rights provision that has

never been relied on in any published opinion to invalidate a
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statute or to acquit a defendant.

C. ADollar for a Sai: Masters v. State

The nature of the right to bear arnms was addressed by a

court of appeals in 1983 and the Court of Crim nal Appeals in

1985. In Masters v. State, the defendant was convicted of

unlawful Iy carrying a weapon and fi ned one dol |l ar.?*® He had been

arrested at a busy intersection in Austin carrying a pair of

sai, described by the court as "swordlike" weapons used in

Korean martial arts, after telling the police that "he m ght

need

them' and "wanted to be prepared. "??

Master's pro se appeals were based on the argunent that the

right to bear arns guaranteed in the Texas and United States

Bills of Rights is absolute. The majority and concurring

opinions in the appeals, which affirmed the conviction w thout
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analyzing the intent of the framers of these Bills of Rights,

war rant scrutiny.

Witing for two justices, Chief Justice Phillips of the

court of appeals opined that the federal second anendnent did

not grant the right to carry arns upon the person. The court's

brief summary of three United States Supreme Court precedents

does not, on close scrutiny, reflect what those cases literally

stated. ??®2 Whil e denying that the second amendnent recogni zes an

i ndi vidual right, the court of appeals represents one of these

precedents as stating "that the right to bear arns was

contingent upon their being borne by the people for | awful

pur poses in | awful ways. . . ."?22°

The following quotation from the United States Suprene

Court, repeated in Masters, clearly inplies that the second

amendnment recogni zes an individual right which may be regul at ed
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but not prohibited: "The right of the people to keep and bear

arms is not infringed by laws prohibiting the carrying of

conceal ed weapons. " 2% Moreover, this inplies that the right

would be infringed if both the open and conceal ed bearing of

arns is prohibited, which is the case under the Texas statute.

Turning to state law, the court of appeals conceded that

"the Texas Constitution gives the right to keep and bear arns

directly to the individual . . . ."2 However, the court was

unable to distinguish regulation of how arms are worn (e.q.,

openly or concealed) froma total prohibition on bearing arnmns.

Article I, Section 23 of the Texas Constitution provides that

"the Legislature shall have the power, by law, to regul ate the

wearing of arms . . ." The Court was apparently unaware

that the constitutional convention which framed this provision

rejected a proposal to allowthe legislature also "to prohibit”
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t he wearing of arns. 2%

Characterizing the statute's total prohibition as

"reasonabl e regulations,” the court stepped into the policy

arena by repeatedly referring to the statute as "needed" and as

one which the Ilegislature had a "duty" to enact. The
constitutional right to bear is reduced to "licentiousness
cl oaked under the nane of natural and personal |iberty . . . ."2%

Justice Power's concurring opinion in Masters suggests that

the i ssues were nore conplicated than the majority opinion woul d

indicate. Noting that the |egislative "power"” to regulate the

wearing of arms is not a "duty,"” Justice Powers found bearing

arms to be both explicitly guaranteed and an enunerated ri ght

reserved to the people:

| disagree with the nunmerous statenments in the

majority opinion to the effect that a given
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constitutional provision "gives" or "grants" to

individuals a "right,” or that a "specific right"

could have been "given" or “"granted" by the

constitution but was not. Such | anguage suggests that

wi t hout constitutional authorization, the right would

not exist in an individual person. In other words, if

the second anmendnment does not "give" or "grant" the

right to keep and bear arns, individuals would not

possess that right. The theory of the nmjority

contravenes the basic constitutional principals that

i ndi vi dual s possess i mmunities and prerogatives by the

very fact that they are human beings, and they retain

these rights save to the extent they have voluntarily

ceded themto a sovereign power, as in the Federal and

State constitutions, where they expressly reserved all
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rights not granted expressly or by inplication,

i ncluding those inmmunities and prerogatives listed in

the Bill of Rights, upon which the government of the

sovereign is forbidden to infringe. U.S. Const.

amend. | X; Tex. Const. Ann. art. 1, Section 29

(1955) . 234

The reference to the federal ninth anendment as added

protection for bearing arnms is historically correct. In his

constitutional |aw treatise published in 1832, Benjamn L.

Oiver expressed the established view of the time that the

second anmendnment guaranteed an individual right to bear arns

agai nst state or federal deprivation.?® O the ninth amendment

O iver stated:

There are sonme ot her rights, which are reserved to

the people, though not nentioned in the general
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constitution. Among these is the right of self-

defence, in cases where the danger is so immnent,

that the person in jeopardy, may suffer irreparable

injury, if he waits for the protection of the | aws.

[A] s the conpact between himand society is nutual

if society is unable to protect him natural right

revives to protect hinself. 2%

Oiver also wote: "OF those rights which are usually retained

in organi zed society . . . the first and nost inportant of

these rights, is that of self-defense."2% .,

Justi ce Powers poi nted out that constitutional schol ars have

traditionally regarded the second anendnent as recognizing

i ndi vi dual rights. In the words of Judge Cool ey, the second

amendnment originated in

the English Bill of Rights of 1688, where it stood as
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a protest against arbitrary action of the | ate dynasty

in disarm ng the people, and as a pledge of the new

rulers, that this tyrannical action should cease. The

ri ght declared was neant to be a strong noral check

agai nst the usurpation of arbitrary power by rulers,

and as a necessary and efficient means of regaining

rights tenmporarily overturned by usurpation. 2%

Mor eover, the "collective theory" which holds that the second

anendment only protects state mlitia powers, according to

Justice Power s, is filled with "difficult i nterna

i nconsi stenci es. " 239

Nonet hel ess, Justice Powers concurred in the result because

t he defendant failed to attack the reasonabl eness of the statute

"as applied to the weapon in question."?® "Even if individuals

do possess under the second amendnment a fundamental right to
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keep and bear weapons, which the Constitution guarantees agai nst

State as well as federal infringenent, it plainly is not an

absolute right . . . ."%# Mssiles, grenades, flamethrowers, or

howitzers would not be constitutionally protected arns.?*

VWhet her the sai, a primtive club which |ooks |ike a short

sword, is such an arm was | eft unresol ved.

In a per curiam opinion, the Court of Crimnal Appeals

affirmed the conviction.?3® The opinion contains no anal ysis of

the right to bear arns under the Texas Bill of Rights, or the

intent of its framers. The constitutional guarantee is witten

off by citation to precedents which simlarly failed to take

notice of the intent of the framers or the basic |inguistic

di stinction between the ternms "regul ate" and “prohibit. "2

Li kewi se, the second anmendnent argunent was brushed aside

by reciting precedents w thout analysis. "The second anmendnent
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sinmply does not apply to the states or their subdivisions,"? in

the opinion of the court. O course, neither do the first or

fourth anmendnments, yet freedom from unreasonabl e searches and

sei zures and freedom of speech are protected from state and

f eder al i ntrusion. The issue is whether the fourteenth

anmendnment incorporates a right to bear arns as it does free

speech or freedom from unreasonabl e search. None of the cases

cited by the court, with one exception, contains any anal ysis of

whet her the second anendnment m ght apply to the states through

the fourteenth amendnent. That exception was the controversi al

opi nion of the U S. Court of Appeals for the Seventh Circuit in

1983 upholding the first ban in American history on keeping

handguns in the hone.?® Faced with evidence that the franmers

intended to protect the personal right to have arns from state

i nfringement, 2 the federal <court disregarded established
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constitutional interpretative rules and found the framers'

intent to be "irrel evant."?248

Justice Clinton of the Texas Court of Crim nal Appeals wote

a thoughtful concurring opinion in Masters. Texas judges have a

duty to follow the U S. Supreme Court's construction of the

federal Constitution, including its holding that the second

amendnment restricts only the powers of the federal governnent. 249

"Still," he noted, "the Supreme Court did acknow edge that the

second anendnent 'recognizes' the ‘'rights' it nmentioned."?

Whi l e concluding that attacking state |aw on second anmendnent

grounds is "utterly futile,"??® neither Justice Clinton nor the

U.S. Suprene Court considered whether the fourteenth anendment

makes the second anendnent binding on the states.

Even apart from the fourteenth anendnment, Justice Clinton

suggested that the right to keep and bear arns could be held to
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be an unenunerated right under the ninth anmendment. " Not

final

right

Ni nt h

yet

|y decided"” by the U.S. Suprene Court is whether a federal

to keep and bear arms "is a preexisting 'right' under

Amendnent [ whi ch] gover nment may  not "deny

di sparage. ' " 25

t he

or

Mor eover, the right to bear arms is clearly guaranteed by

the Texas Bill of Rights. Justice Clinton continued:

On the other hand, on firm ground of experience

recounted in the Texas Declaration of |ndependence,

the citizen in Texas does have the right to keep and

bear arms "in the lawful defense of hinself or the

St ate" subj ect, however, to the Legislature's

regulating by law "the wearing of arnms, with a viewto

prevent crinme." Apparently because the Legi sl ature has

exercised its authority to enact |aws regulating the
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carryi ng of weapons, appellant and others find our own

constitutional guarantee unacceptabl e. 2%

Justice Clinton did not delve into "the firm ground of

experience" which led to the adoption in 1876 of a limted power

of the legislature to regulate, but not prohibit, the wearing of

arnms.? In his concurring opinionin Brown v. State, joined by

Justices Onion and M| ler, Justice Clinton noted the origins of

the right against unreasonabl e searches guaranteed by the Texas

Bill of Rights: "While its origin may i ndeed be traced back to

incidents in English and Anerican col onial history, surely |ocal

experiences at the hands of 'mlitary conmandants,' alluded to

in the Declaration of Independence of the Republic, mde

constitutional protections even nore inperative and that the

saf eguards they provided be enforced. "?%

Reaction to reconstruction's "mlitary commndants," who
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di sarmed the Texas popul ace on a wi der scale than had those of

Santa Anna, led to the rejection of a fairly wunlimted

| egi sl ative power to regulate the bearing of arns in favor of a

narrow power to regul ate how arnms are worn.®® No di spute exists

in the Court of Crimnal Appeals that the Texas guarantee

protects individual rights fromstate infringenent.?” It remains

to be seen whether the right to bear arnms, with regul ati ons on

how arnms can be worn (as opposed to an outright prohibition),

will be recognized in Texas.

D. Banni ng Constitutionally Protected Arns Via Taxes and Tort

La
A prohibitive $500 tax for selling "the illustrated Police
News, Police Gazette, and other illustrations of |ike character"”

was upheld by the Texas Court of Appeals in 1884.2% Affirm ng

the conviction of a newsdeal er who had not paid the tax, the
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court found that "these publications were of an indecent,

i mmoral and pernicious character."?%®

In 1912, the right to keep and bear arns fared |little better

than free press in the above case. |If a prohibitive tax could

be i nmposed on the Police News and the Police Gazette, the court

of civil appeals analogized in Caswell & Smith v. State, then

all dealers in pistols and other firearms could be required to

pay a tax of fifty percent of gross receipts of sales.?%

Rej ecting chall enges under the federal?%® and Texas bills of

rights, the court found that the act:

does not infringe or attenpt to infringe the right on

the part of the citizen to keep or bear arms; nor does

it prohibit a dealer in this state fromselling them

and even if it did, we think the act in question would

not be violative of this provision. 262
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Making a constitutional right too expensive to exercise

infringes the right just as nuch as crimnal prohibition.?® The

above opinions were long forgotten until 1984, when the Illinois

Suprene Court relied on the Texas pistol tax case to support its

hol di ng that pistols could be absolutely prohibited, even in the

honme. 264

The strategy of banning pistols by maki ng themtoo expensive

to make or sell has recently been revived by product liability

suits against firearm manufacturers and deal ers. Whenever a

pistol is used in a crinme, suicide, or accident, "[t]he focus is

on the small conceal abl e handgun as an unreasonably dangerous

product when marketed to the general public."?25

Suits alleging that a pistol is defective even though it

perforns as designed and seeking to hold the maker strictly

i abl e have all been dism ssed for failure to state a cl ai mupon
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which relief may be granted with only two exceptions.?® One of

these suits was in Texas. In Clancy v. Zale Corp., the

plaintiff alleged that a pistol maker and seller were |liable for

a negligent shooting. 2% The trial court never ruled on

def endants’ notion to dismss, but the jury found both

def endants not |iable after being instructed to find whether the

pi stol was defectively designed "because of its overall design

as a handgun, wi thout regard to the absence of a hamrer bl ock or

safety bar?"?268 The Court of Appeals found the follow ng

testinmony as not being against the great weight and

preponderance of the evidence:

One of Zale's experts testified that nost people

buy handguns for sel f-defense; that those who use guns

or knives in self-defense are less likely to have

crimes conpl eted agai nst them and that an estimated
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380, 000 handgun owners are burglarized each year while

at hone and awake. He also stated that handguns

inspire feelings of security and safety, adding that

i nexpensi ve handguns provi de affordable protection to

| ower incone individuals who are the nost frequent

victinse of crine.

Anot her expert for Zale testified that handguns

are purchased primarily for protection and that |ess

t han one percent of the handguns manufactured are

i nvolved in hom cides, suicides, and accidents. He

al so testified that, because of the high incidence of

violent crinme anong the poor, they have the greatest

need for handguns as protection and that owning a

handgun can create a sense of security. 26

VWiile Cancy is the only case in the country where the
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defectless firearns theory has been tested in a jury trial,

nmotions to dismss were granted in other Texas cases. I n

Robertson v. Gogan |Investnent Co, a suicide case, the court of

appeals held that the allegation that "the sale of handguns

to the general public is an abnormally dangerous and

ul trahazardous activity" does not state a cause of action for

strict liability,?9 noting, "[t]he proposition that the

manuf acture or sale of a handgun is an ultrahazardous activity

giving rise to strict liability has been rejected in every case

in which it has been consi dered. "?271

Finally, in Patterson v. Gesellschaft, in which the nother

of a nmurder victimalleged that the risk of death from pistols

"greatly outweigh[s] any utility they have,"” the U S. District

Court hel d:

This claimis totally without nmerit and totally
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unsupported by legal precedent. It is a m suse of

tort law, a baseless and tortured extension of products

liability principles. And, it is an obvious attenpt--

unwi se and unwarranted, even if understandable--to ban or

restrict handguns through courts and juries, despite the

repeated refusals of state |egislatures and Congress to

pass strong, conprehensive gun-control measures. 2’

None of the above deci sions nention whether the existence

of a constitutionally guaranteed right to keep and bear arns

for defense of self and state would preclude strict liability

for the inplenments necessary to exercise that right.?2

| ndeed, in Clancy the trial court granted a motion in |imne

agai nst defense counsel nmentioning anything about "the right to

own a handgun."?% Courts of other states have relied in part on

the existence of right-to-have-arnms guarantees in dism ssing
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suits involving defectless firearns. 2™

VI . Concl usi on

The history of the right to keep and bear arns in Texas is

a constitutional epic. More nineteenth century records

concerning the infringement and recognition of this right exist

concerning Texas than any other single state.?% From Santa

Anna's attenpts to disarm the "Texians" in 1835 to the

restoration of mjority rule and the Ilimtation of the

| egi slative power to regulate how arms are worn in 1876, the

fate of the right to arnms has been bound up with the dramatic

political devel opnents of the republic and state.

VWil e never referring to the intent of the franmers, the

Texas courts have construed the constitutional guarantee as

allowi ng a general prohibition on bearing all arns other than

| ong-barreled rifles and shotguns. By contrast, wthout
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mentioning the guarantee, the judiciary has carved out

exceptions for self-protection and carrying | arge suns of noney

which are inconsistent with the sweeping terns of the

pr ohi bi tion. The courts have also held that a pistol which

works is not a defective product, even though it is designed to

be worn, thus inviting violation of the statute which prohibits

the off premnises carrying of a pistol on one's person. 2"’

The need for legislative reformof the current version of

the 1871 Reconstruction Act seens cl ear. The conventi on which

framed the bill of rights of 1876 and the people who adopted it

intended to limt the legislature to enacting regul ati ons on how

arms are worn and not to prohibit the wearing of arns. That

intent remains binding today since the guarantee has not been

anended and because the clear ternms of the guarantee are

inconsistent with a general prohibition of the bearing of
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firearms. Moreover, an explicitly guaranteed constitutiona

right is deenmed fundanmental and nust be interpreted broadly in

favor of the individual.?2?s

Unli ke states which allow the open carrying of arms and

provide for permts for concealed carriage, the Texas

prohi bition recognizes a right to bear arns for self-defense

only on the part of travellers.?”® This exception encourages

general disregard for the law. Persons against whomthe lawis

enforced typically claim to be travellers.?28 Sel ective

enf orcenent agai nst persons based on race or age is encouraged

by the unrealistic prohibition.?

Had t he defendant in the recent Masters case been

practicing with his sai at a karate denonstration instead of

carrying themon the street,?® he would still have been in

violation of the statute. Menmbers of the Army of Texas and
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ot her reenactnment groups are in technical violation of the

statute when they wear bow e knives, swords, tonmahawks, and

replica antique pistols. Every person who participates in one

of Texas' fanous gun collector's shows necessarily "carries on

or about his person a handgun, illegal knife, or club."?28

Current bills to ban possession of certain conventiona

rifles, pistols, and shotguns fail to take account of the right

to "keep" arns and penunbral rights. Proponents must explain

why some constitutionally protected arms are nore equal (or

rat her unequal ) than others.

As Texas | aw evolves in the post-sesquicentennial era, it

remains to be seen whether its citizens will retain those

fundamental rights envisioned by its founders. The right to

bear arns has been characterized by different Texas courts as

an "absolute" right?% and as "licentiousness cl oaked under
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t he name of natural or personal liberty. . . ."2% Rights vary

in popularity fromtime to tine. |f the controversial right to

keep and bear arnms is to be preserved, it will probably be in

part through a redi scovery of the intent of the framers of the

Texas Bill of Rights.
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1. Conmpare H B. 1744, 71st Leg. (1989) (ban on
sem automatic rifles), H B. 199, 71st Leg. (1989) (7 day waiting
period for handgun purchase), and H. B. 161, 71st Leg. (1989)
(ban on sal e of handguns not approved by a board), wth S. B.
871, 71st Leg. (1989) (permt to carry handgun) and H. B. 246,
71st Leg. (1989) (right to use deadly force).

2. J. Hart, The Bill of Rights: Safeqguard of |ndividual
Li berty, 35 Tex. L. Rev. 919 (1957). "The test of whether a
right is 'fundanental' |ies in assessing whether it is ' .o
explicitly or inplicitly guaranteed by the Constitution."'"
Sullivan v. University Interschol astic League, 599 S. W 2d 860,
864 (Tex. Civ. App.--Austin 1980), aff'd in part, rev'd in part,
616 S.W2d 170 (Tex. 1981)(citing San Antonio School Dist. wv.
Rodri quez, 411 U.S. 1 (1973)).

3. "Sonme of the guarantees in the Federal Bill of Rights
and also in the Texas Bill of Rights which may or may not be
included in the rights protected by the Fourteenth anendnent are
the prohibition against quartering of soldiers in the house of

any citizen, U S. Const. amend. Ill; Tex. Const. art. |, +s 25,
and the right to bear arns, U. S.Const. anmend. Il; Tex. Const.
art. 1, +s 23." J. Hart, supra note 2, at 923 n.25. See infra

notes 102-36, 199-213 and acconpanyi ng text.

4. See, e.q., Linde, First Things First: Rediscovering the
States' Bills of Rights, 9 U Balt. L. Rev. 379 (1980);
Synposiunt The Energence of State Constitutional Law, 63 Tex. L.
Rev. 959-1375 (1985).

5. J. Hart, supra note 2, at 924.

6. In construing Article II1l, Section 18 of the Texas
Constitution, which "was first included in the constitution of
1876 in response to the graft that occurred during the
Reconstruction period," Brown v. Strake, 706 S.W2d 148, 151
(Tex. App.--Houston [1st Dist.] 1986, no wit), noted:

The Texas Supreme Court has held that the
f undament al rul e of i nterpreting t he state
constitution is to give effect to the intent of the
people who adopted it in light of 1) conditions
existing at that tine; 2) the general spirit of the
times, and 3) the prevailing sentinments of the people.

The common sense neaning of the terns is the
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one in which they should be understood; when the
meaning is doubtful, the interpretation that seens
best cal culated to promote the public interest should
be adopted upon the theory that its framers so
intended. . . . It is also pertinent to consider the
hi story of the times out of which the constitution
grew, the evils intended to be renedi ed, and the good
to be acconpli shed.

7. Tex. Penal Code, Ann. +s 46.02(a)(Vernon 1989) provides:
"A person commts an offense, if he intentionally, know ngly or

recklessly carries on or about his person a handgun, ill egal
knife, or club.”™ A "club" includes such itens as a nightstick
and a tomahawk, while an "illegal knife" includes any knife with
a bl ade over five and one-half inches, a throw ng knife, dagger,
bowi e knife, sword, and spear. 1d.

It is an offense to go on the prem ses of a school, polling
pl ace, or court with a firearm or illegal knife. It is an

offense to possess a machine gun, short barreled rifle or
shotgun, or silencer unless registered under the National
Firearns Act, or a switchblade knife, metal knuckles, or arnor-
pi erci ng ammuni ti on, except that a sw tchbl ade knife or short
barreled firearm may be possessed "solely as an antique or
curio."” Id. +s 46.06(a), (c), (d)(i).

8. See Tex. Penal Code Ann. +s 46.03(a)(2),(a)(3).
9. See id. +s 46.03(4).

10. See Bureau of Alcohol, Tobacco, and Firearns, State
Laws And Published Ordi nances (1987).

11. See id.

12. See State v. Rosenthal, 75 Vvt. 295, 55 A 610, 611
(1903) (holding that required permit to carry a conceal ed pi stol
viol ates the state constitutional right to bear arnms).

13. See Mass. Ann. Laws ch. 140, +s 131 (Law. Co-op. 1983);
N. Y. Penal Law +s 400.00(6) (Consol. 1984); D.C. Code +s 22-3206
(1989).

14. N Smthw ck, The Evolution O A State, O
Recol l ections OF O d Texas Days 1 (2nd ed. 1984).
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15. Id. at 15.
16. |1d. at 16.

17. Anonynmous, Visit to Texas: Being The Journal O A
Travel l er 264 (New York 1834).

18. 1d. at 240. After being attacked by some Mexican
convict-soldiers, "the colonists slept with their arns at their
sides or under their pillows . . . ." ld. at 132. Jackknives
doubl ed as useful tools. 1d. at 175.

19. See N. Smithw ck, supra note 14, at 53-54.

20. Austin, Circular fromthe Commttee of Safety of the
Jurisdiction of Austin, in 2 H Foote, Texas And The Texans 89
(Phil adel phia 1841).

21. Houston, Proclamation to Citizens of Texas, in C
Newel |, History OF The Revolution In Texas 209 (New York 1838).

22. C. Newell, supra note 21, at 49.

23. Capt. Thomas M Thonpson's Proclamation to Citizens of
Anahuae, The Texas Republican (Brazoria), Sept. 19, 1835, at 1,
col . 4.

24. "We recommend to our fellow citizens to subscri be each

and all, if it is only to the price of one gun ($10). The arns
will be considered as private property, but when we get
organi zed, they will be purchased by the Governnent . . . ." The
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devoutly believe that the time has arrived when every true
citizen should step forth with his rifle, and boldly show his
determ nation to stand by his country.” The Tel egraph, and
Texas Register (San Felipe de Austin), Oct. 17, 1835, at 5,
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convention, which was dom nated by two Republican factions.
The Radicals were led by three nenbers of the Suprenme Court,
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(Mar./ Apr. 1986). On use of Bowi e knives and dirks in Anerican

145



wars, see H. Peterson, American Knives (1958).

| ndeed, Confederates also carried netal knuckles and
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685 S. W 2d 654 (Tex.Crim App. 1985), cert. denied, 474 U S. 853
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States v. Cruikshank, 92 U S. 542 (1876).
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189. N. Webster, An Anmerican Dictionary OfF The English
Language (New York 1828), defined "bear" both as "2. To carry,
to convey" and "3. To wear; . . . as to bear a sword . . .; to
bear arnms in a coat." In defining "pistol,"” he noted: "Small
pi stols are carried in the pocket."

190. State v. Reid, 1 Ala. 612, 616-17 (1840). This case
was relied on in debate over an arnms guarantee in the 1845
convention. See supra notes 61-63 and acconpanyi ng text.

191. See Conment, A Farewell to Arnms? An Analysis of Texas
Handgun Control Law, 13 St. Mary's L.J. 601, 615 (1982), which
noted that because handgun control |aws do not prevent crine,
"the | egislature would then exceed its constitutional authority
by enacting a licensing statute which exceeds the constitution's
[imtations on such regulations. If the statute had been
witten today, with the avail able data on the ineffectiveness of
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handgun control laws, it is possible the statute would not
survive constitutional challenge.” |d.

192. In addition, the convention also intended that the
guarantee woul d overrule the decisions in English v. State, 35
Tex. 473 (1872) and State v. Duke, 42 Tex. 455 (1875). Indeed,
the convention restructured the entire judiciary. "The
Constitution of 1869 gave the governor the power to appoint the
j udges, and, as there were not many upright, conpetent |awers
or jurists wthin the ranks of +the Radical Republicans,
untrai ned, di shonest, and unscrupul ous nmen had been appointed to
the bench. Therefore the 1876 Constitution provided that al
judges were to be elected by popular vote . . . ." Thomas &
Thomas, supra note 177, at 916.

193. See supra notes 146-47 and acconpanyi ng text.

194. S. McKay, supra note 146, at 141.

195. See W Webb, supra note 176.

196. See, e.qg., Lewis v. State, 7 Tex. App. 567 (1880);

Jennings v. State, 5 Tex. App. 298, 301 (1878) ("a long line of
decisions"); Lewis v. State, 2 Tex. App. 26, 29 (1877).

197. 2 Tex. App. at 29.
198. 5 Tex. App. at 300-01.
199. Scott v. Sanford, 60 U.S. 393, 417 (1857).

200. "What was the fourteenth article designed to secure?
: . [T] hat privileges and imunities of citizens of the
United States shall not be abridged or denied by the United
States or by any State; defining also, what it was possible was
open to sonme question after the Dred Scott decision, who were
citizens of the United States,"” Cong. d obe, 40th Cong., 3d
Sess., 1000 (1869) (statenent of Sen. George F. Ednunds [R
Vt.]).

201. 92 U.S. 542 (1876).

202. 1d. at 551, 553. More facts of the case are
described in25 F. Cas. 707 (C.C.D. La. 1874) (No. 14,897).
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203. 116 U.S. 252 (1886).

204. 1d. at 265. Details of the |abor group involved in
the case are provided in Spies v. People, 122 IIl. 1, 12 N E
865, 886, 921-24 (1887).

205. 153 U. S. 535 (1894).

206. Justice Brown summari zed the defendant's argunents as
fol |l ows:

That the statute of the state of Texas
prohi biting the carrying of dangerous weapons on the
person, by authority of which statute the court
charged the jury that, if defendant was on a public
street carrying a pistol, he was violating the I|aw,
infringed the right of the defendant as a citizen of
the United States, and was in conflict with the 2d
Amendment to the Constitution of the United States,
providing that the right of the people to keep and
bear arns shall not be infringed;, second, that the
same statute, which provided that any person carrying
arms in violation of the previous section, mght be
arrested w thout warrant, wunder which the court
charged the jury that defendant, if he were carrying
arms in violation of the statute, was subject to
arrest without warrant, was in contravention of the
4t h Amendnent of the Constitution, which provides that
the right of the people to be secure in their persons
agai nst unreasonabl e searches and seizures shall not
be violated and of the 5th and 14th anmendnments, which
provide that no person shall be deprived of life
i berty, or property wthout due process of |aw, and
that no state shall pass or enforce any |aw which
shall abridge the privileges of or immunities of
citizens of the United States. 1d. at 535-36.

207. Id. at 538 (citing, inter alia, United States v.
Crui kshank, 92 U. S. 542, 552 (1876)).

208. 153 U. S. at 538-39. The court added that there "was
no deni al of [procedural] due process of law, nor did the | aw of
the State, to which reference was nmade, abridge the privil eges
or immunities of citizens of the United States . . . ." 1d.
(enmphasis in original). Wile the court did not el aborate, the
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sane year it upheld the right to carry and use a pistol for
sel f-defense, "provided he rightfully so arnmed hinmself for
purposes sinmply of self-defense . . . ." Gourko v. United
States, 153 U.S. 183, 191 (1894).

209. Chicago B.& Q R R v. Chicago, 166 U S. 226 (1897).
210. 165 U. S. 275, 281-82 (1897).

211. See citations in S. Hal brook, supra note 78, at 170
and acconpanying text. On the logic of incorporating the second
amendnent based on recent precedents, see id. at 170-78.

212. See Quilici v. Village of Morton Gove, 695 F.2d 261
(7th Cir. 1982), cert. denied, 464 U S. 863 (1983).

213. See Giswold v. Connecticut, 381 U S. 479 (1965).

214. See S. Hal brook, supra note 78, at 58-87. The only
Suprenme Court opinion to address this issue held that "the
Second Anendnent guarantees the right to keep and bear"” a weapon
whi ch "has sone reasonable relationship to the preservation or
efficiency of a well regulated mlitia." United States V.
MIler, 307 US. 174, 178 (1939).

215. See e.g. Roy v. State, 552 S.W2d 827 (Tex. Crim
App. 1977); Collins v. State, 501 S.W2d 876, 877-78 (Tex. Crim
App. 1973). The latter case rejected the defendant's argunent
that the power to regulate the wearing of arnms is not equival ent
to a power to regulate carrying arns about the person because,
the court stated, this would "nullify the purpose for which the
Legi sl ature was given the regul atory power; nanely, 'to prevent
crime."" Collins, 501 S.W2d at 877-78. This ignores that only
a power to "regul ate” (not prohibit) the "wearing” (not bearing)
of arnms is provided, and that the intent was to authorize the
regul ati on of conceal ed weapons "to prevent crine.”

216. Webb v. State, 439 S.W2d 342, 343 (Tex. Crim App.),
cert. denied, 396 U. S. 968 (1969).

217. Morrison v. State, 170 Tex. Crim 218, 339 S. W 2d 529,
531 (1960). The opinion does not address the |ack of explicit
| egi sl ative power to prohibit the keeping of arnms, or the types
of arnms the citizen may keep for defense of the state.
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218. 339 S.W2d at 532.

219. See Kellumv. State, 66 Tex. Crim 505, 147 S.W 870
(1912).

220. See Fitzgerald v. State, 52 Tex. Crim 265, 106 S. W
365 (1907); Magumyv. State, 90 SSW 31 (Tex. Crim App. 1905).

221. See Henson v. State, 158 Tex. Crim 5, 6, 252 S. W 2d
711 (1952).

222. See Coleman v. State, 28 Tex. App. 173, 174, 12 S.W
590 (1889) (not guilty where defendant got a pistol while being
pursued by man with club).

223. Brownlee v. State, 35 Tex. Crim 213, 214, 32 S.W
1044 (1895) (guilty where def endant drew pistol in sudden quarrel
at political gathering). Accord Ellias v. State, 65 Tex. Crim
479, 144 S.W 1139 (1912) (not guilty where pistol grabbed from
sack in wagon and fired at apparent assail ant).

224. Evers v. State, 576 S.W2d 46, 51 (Tex. Crim App.
1978).

225. Davis v. State, 135 Tex. Crim 659, 122 S.W 635, 636
(1938) (defendant retrieved pistol from unsuccessful seller).
Accord Smith v. State, 149 Tex. Crim 7, 190 S.w2d 830, 831
(1945) (grocer with $100 and pistol in pocket going hone not

guilty). "Ordinarily one is authorized to carry a pistol from
his place of business to his home when he has on his person a
consi derable sumof nmoney . . . ." Boyett v. State, 167 Tex.

Crim 195, 196, 319 S.wW2d 106, 107 (1958).

226. 653 S. W 2d 944, 945 (Tex. App.--Austin 1983), aff'd
685 S.W2d 654 (Tex. Crim App.), cert. denied, 474 U.S. 853
(1985).

227. 653 S.W2d at 945. Actually, the sai has a handl e and
guard simlar to sone swords but is normally a club rather than
a blade. It originated in Okinawan, not Korean, martial arts.
See F. Denmura, Sai: Karate Weapon O Sel f-Defense 9-13 (1974).

228. 653 S.W2d at 945-46. For a lengthy analysis of the
three precedents, see S. Hal brook, supra note 78, at 156-169.
According to the court in Masters, United States v. Cruikshank
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stands for the proposition that "the Second Anendnment granted

the individual no right to keep and bear arms . . . ." 653
S.W2d at 945-46. Cruikshank actually determ ned that the right
was not "granted" by the anendnment because, |ike assenmbly, it

exi sted | ong before the adoption of the Federal Constitution.
The right to bear arms is and always has been "one of the

attributes of citizenship under a free governnent. . . . It was
not, therefore, a right granted to the people by the
Constitution. The governnment of the United States when

established found it in existence, with the obligation on the
part of the states to afford it protection.” 92 U S. at 551,
553.

Again, inmplying that the precedent supported state
restrictions on bearing arns, the Court represents Crui kshank as
stating "that the States, through the exercise of their 'police
powers,' were obligated to protect all the people's various
rights through reasonable regulation.”™ 653 S.W2d at 945. I n
fact, Crui kshank held that the states had a duty to protect the
freedmen in that case from bei ng deprived of the rights to bear
arns and to assenble by private parties:

Bearing arns for a |lawful purpose . . . is not a
right granted by the Constitution. Neither is it in

any manner dependent upon that instrument for its

exi stence. . . . The people [nust] | ook for their

protection against any violation by their fellow

citizens of the rights it [the second anendnment]
recogni zes to . : : the "powers which relate to
merely nunicipal legislation, or what was, perhaps,

nore properly called internal police. "

92 U. S. at 553.

Masters represents United States v. Mller, 307 U S 174
(1939), as holding that "the Second Amendnment grants no right to
t he individual to keep and bear arms, but that it instead denies
t he nati onal governnment the power to disarmthe State mlitias."
653 S. W 2d at 945. Actually, Mller held that "the Second
Amendnent guarantees the right to keep and bear” an instrunent

the possession and wuse of which "has some reasonable
relationship to the preservation or efficiency of a well
regulated militia" or which "is any part of the ordinary

mlitary equipnment.” 307 U S. at 178. Finally, contrary to
Masters, Mller never nentioned, nmruch |ess approved, state
regul ati on of keeping and bearing arns.

229. 653 S. W 2d at 945.
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230. Id. (citing (Robertson v. Baldwin, 165 U S. 275, 281-
82 (1896)). (enphasis added). Robertson noted that "the first

ten Amendnents . . . were not intended to |ay down any nove
principles of governnent, but sinply to enbody certain
guarantees and immunities which we had inherited from our
English ancestors . . . ." ld. These ancestors had a right to

possess arms, but they certainly had no collective state right
to maintain mlitias--indeed, they had no states.

231. 653 S.W2d at 946.
232. See supra notes 184-90 and acconpanyi ng text.

233. 653 S.W2d at 946 (quoting English v. State, 35 Tex.
473, 477-79 (1871)). On the precedential weakness of
English, see supra note 161 and acconpanyi ng text.

234. 653 S. W 2d at 947.

235. B. diver, The Rights O An Anerican Citizen 174-78
(1832). See, e.qg.., Nunn v. State, 1 Ga. 243 (1846); W Raw e,
A View O The Constitution 125-26 (Phil adel phia 2d ed. 1829).

236. B. Oiver, supra note 235, at 186.
237. 1d. at 40.

238. 653 S.W2d at 947. Justice Powers also quoted C
Stevens, Sources OF The Constitution OF The United States 222-23
(1894), which states that "the second anendnment deals with .

the right of the people to bear arms,--a right involving the
| atent power of resistance to tyrannical governnment." 653 S. W 2d
at 947-48.

239. 653 S.W2d at 948.

240. |d.
241. 1d.
242. |1d.

243. Masters v. State, 685 S.W2d 654 (Tex. Crim App.
1985).
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244. | d. at 655.

245. 1d.

246. Quilici v. Village of Morton Gove, 695 F.2d 261 (7th
Cir. 1982), cert. denied, 464 U S. 863 (1983). The court also
cited Vietnanese Fisherman's Ass'n v. Knights of the Ku Kl ux
Kl an, 543 F. Supp. 198, 216 (S.D. Tex. 1982), which states that
"[t]he Second Amendnent has not been incorporated into the
Fourteenth Anmendnent” but cites no precedent on that precise
i ssue. 1d.

247. The court allowed this author to file two Briefs of

Am cus Curiae on behalf of the Illinois State R fle Associ ati on
in Quilici v. Village of Morton Grove, concerning the intent of
the framers of the second and fourteenth anmendnents. For an

expanded version of that research, see S. Hal brook, supra note
78, at 67-84, 107-23, 142-53.

248. 695 F.2d at 270 n.8. By contrast, the United States
Suprene Court has repeatedly stated that the Constitution nust
be interpreted according to the intent of the franers. See
e.g., Malloy v. Hogan, 378 U S. 1, 5 (1964); Ex parte Bain, 121
Uus 1, 12 (1887).

249. 685 S. W 2d at 656.

250. 1d. (citing United States v. Crui kshank, 92 U. S. 545,
553 (1875)).

251. |d.

252. |

o

253. 1d. Justice Clinton al so noted:

Thus they nust assert, as appellant does, that a
state is precluded by the Second Anendment from
i nposing any regulation on keeping, bearing and
wearing arnms. But all the cases make abundantly cl ear
that the Second Anmendnent does not have that

preenptive effect. MIller v. Texas . . . is just one,
but it upheld a Texas regul atory statute against that
very contention. Actual ly, the Supreme Court in

Mller held that the second and fourth amendnents did
not directly apply to the states, and refused to
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consi der whether the fourteenth amendment nade these
rights applicable to the states, because the defendant
did not assert these grounds in the trial court.
Mller is analyzed in detail in supra notes 205-09 and
acconmpanyi ng text.

254. Supra note 183-90 and acconpanyi ng text.

255. 657 S.W2d 797, 801 (Tex. Crim App. 1983)(citation
om tted).

256. Supra notes 144-47 and 184-90 and acconpanyi ng text.

257. Unlike Brown, where the court en banc decided to base
Texas search-and-seizure |law on United States Supreme Court
precedents, no one suggests that the Texas arnms guarantee is
bound by the sparse federal high court decisions on the second

amendnent. In the past the Supreme Court has rarely nmentioned
t he second anmendnment, much | ess invoked it to protect individual
rights in an actual case. Whil e denial of certiorari means

not hing about the nerits of a case, it is unlikely that the
court would have denied certiorari had Morton G ove banned nere
possession in the home of pornography rather than possession of
handguns.

Di ssenting in Brown, Judge Teague noted: "By its decisions,
[the Suprenme Court] appears to be abdicating its position as the
rol e maker and chanpi on of individual rights. . . . Henceforth,
persons of this country nust |look to their State | egislatures
and their independent appellate judiciaries for whatever rights,
liberties, and freedons they want to have."” 657 S.W2d at 808.

258. Thonpson v. State, 17 Tex. App. 257 (1884).
259. 1d. at 257,

260. 148 S.W 1159, 1161 (Tex. Civ App.--Austin 1912, writ
ref'd).

261. 1d. at 1162-63. For its proposition that the second
amendnment restricted Congress but not the states, one of the
cases the court purports to rely on is Andrews v. State, 50
Tenn. (3 Heisk.) 165 (1871), which on the contrary held that
"[t]he right to keep arns necessarily involves the right to
purchase them to keep themin a state of efficiency for use,
and to purchase and provide ammunition suitable for such arnms,

157



and to keep themin repair.”
262. 148 S.W at 1163.

263. New York Times v. Sul livan, 376 U.S. 254, 277
(1964). Justice Black relied on St. George Tucker to show t hat
when the first amendnent was adopted, it was understood to
protect newspapers froman overzeal ous libel law. 1d. at 296-
97. In the same work, Tucker added that "whenever . . . the
ri ght of the people to keep and bear arns is, under any col or or
pretext whatsoever, prohibited. Iliberty, if not already
anni hilated, is on the brink of destruction.” 1 W Bl ackstone,
Comrent ari es 300 (Phil adel phia, Tucker ed. 1803).

264. Kal odi nos v. Village of Morton Grove, 103 I11.2d 483,
470 N. E. 2d 266, 270, 285 (1984). Even so, the Texas opinion
recogni zed "the right to carry a pistol openly when needed for
self-defense . . . as well as the right to have one at hone, or
at one's place of business . . . ." Caswell & Smth v. State,
148 S.W at 1163.

More recently, a mapjority on the Texas Court of Crim na
Appeal s favorably relied on the federal opinions upholding
Morton Grove's handgun ban for a restrictive interpretation of
the federal second anmendnent. Masters v. State, 685 S. W 2d 654,
655 (Tex. Crim App. 1985), cert. denied, 474 U S. 853 (1985).

265. Turley, Mnufacturers' and Suppliers' Liability to
Handgun Victinms, 10 N. Ky. L. Rev. 41 (1982).

266. Kelly v. R G Industries, 497 A 2d 1143 (M. 1985).

267. 705 S.W2d 820, 823 (Tex. App.--Dallas 1986, wit
ref'd n.r.e).

268. 1d. at 824. The jury was alternately instructed to
determ ne whether it was defective "because it did not have a
hamrer bl ock or transfer bar?" 1d. These are safety devices
which give rise to a factual issue of whether the product was
defective in the traditional sense of being unsafe or not

performng as a reasonable consumer would expect. Strict
liability for a firearm with a defective safety is well
established. See, e.qg., International Armanment Corp. v. King,

686 S. W 2d 595 (Tex. 1985).
269. 705 S.W 2d at 827-28.
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270. 710 S.W2d 678, 679 (Tex.App.--Dallas 1986, no wit)
(citing cases from other states).

271. 1d. at 680 (citing cases from other states).

272. 608 F. Supp. 1206, 1208 (N.D. Tex. 1985). The court
added:

Moreover, the judicial systemis, at best, ill-
equi pped to deal with the enotional issues of handgun
control. . . . An overwhel m ng nunber of cases and
t renendous expenditure of judicial resources would be
requi red before the proponents of these unconventi onal
t heories could even begin to acconplish their ultimte
goal: driving all handgun manufacturers out of
busi ness. :

As an individual, | believe, very strongly, that
handguns should be banned and that there should be
stringent, effective control of other firearns.
However, as a judge, | know full well that the
question of whether handguns can be sold is a
political one, not an issue of products liability |aw
-and that this is a matter for the |egislatures, not
the courts.

Id. at 1216.

273. See Hal brook, Tort Liability for the Manufacture,
Sal e, and Omership of Handguns? 6 Hamline L. Rev. 351, 353-55,
358, 364-79 (1983) (preclusion of strict liability under state
bills of rights and federal second amendnent).

274. 705 S.W2d at 823. Zale's Brief in Support of Motion
for Summary Judgnent on right-to-have-arns grounds is reprinted
in Defectless Firearns Litigation 189-200 (S. Halbrook & M
McCabe eds. 1984).

275. Martin v. Harrington and Ri chardson, 743 F.2d 1200,
1204 (7th Cir. 1984), notes:

We are also concerned that plaintiffs' argunment
woul d thwart 1llinois' policy regarding possession of
handguns. The right of private citizens in Illinois
to bear arms is protected, at |east against all
restrictions except those i nposed by the police power,
by the Illinois Constitution.

Simlarly, Rhodes v. R G Industries, 173 Ga. App. 51,
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325 S.E.2d 465, 466-67 (1985), states:
Appel l ant first contends that "the tri al
court erred in holding as a matter of [|aw
t hat handguns are exenpt from GCeorgia's

product liability |aw because the |ack of
saf ety connected with such weapons raises a
political, nonjustifiable question.”™ Her

| ast contention is that the trial court
erroneously held as a matter of |law that the
R.G. revolver is not unreasonably dangerous
when marketed to the general public. We

di sagree on both points. The Second
Amendnent to the U S Constitution
guarantees the right of the people to keep
and bear arns, as does Art. |, sec. |, Par

VI11 of the Georgia Constitution 1983, which
states that that right “shall not be

infringed, but the General Assenbly shall
have the power to prescribe the manner in
whi ch arnms may be borne.”

276. There are nmore known surviving records on this right
in Texas than all the other states, with the exception of sone
of the eighteenth century states which revolted agai nst George
1l in part for infringing on this right. See Hal brook, The
Right to Bear Arms in the First State Bills of Rights:
Pennsyl vania, North Carolina, Vernont, and Massachusetts, 10 Vt.
L. Rev. 255-320 (1985). Nunerous records originating in Texas
have been | ocated concerning the understanding in the states
t hat the fourteenth amendnment incorporated the second amendnent
and other portions of the federal Bill of Rights. See S.
Hal br ook, supra note 78, at 120-133.

277. Supra, notes 265-75 and acconpanyi ng text.

278. See supra notes 2-6 and acconpanying text. The Oregon
Suprene Court has led the contenporary courts in applying in
scholarly fashion the historical test of which arms are
constitutionally protected by asking whether the nodern armin
question is the historical descendant of arnms used by the
founders. See State v. Kessler, 289 O. 359, 372, 614 P.2d 94,
100 (1980) ("the drafters included "arnms' to include the hand-
carried weapons comonly used by individuals for personal
defense. The club is an effective, hand-carried weapon which
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cannot logically be excluded fromthis term™"); State v Bl ocker,
291 Or. 255, 630 P.2d 824 (1981) (legislature may regul ate how
arns are borne but may not prohibit bearing arns); State v.
Del gado, 298 Or. 395, 692 P.2d 610 (1984) (knife with spring-
assi sted mechanism is descendant of jackknife and cannot be
banned). The follow ng words in Delgado call to m nd antebel |l um
Texas:
In the 19th century, daggers renai ned popul ar, but

in the west the renowned Bowi e kni fe becane t he weapon

favored by the |awl ess and | aw- abiding alike. These

were violent tines, particularly from the 1820s

t hrough the Civil War, when a weapon ni ght be needed

at a noment's notice. |In response, "the well-equipped

gentl eman carried a pistol in his pocket and a knife

beneath his coattails.”
Id. at 402, 692 P.2d at 613.

Texas' counterparts of the above include Cockrumv. State,
24 Tex. 394, 403 (1859) ("The right to carry a bow e-knife for
| awf ul defense is secured, and nust be admtted"); State v.
Duke, 42 Tex. 455, 458 (1875) ("such arnms as are commonly kept,
according to the custons of the people, and are appropriate for
open and manly use in self-defense").

279. See Tex. Penal Code Ann. +s 46.03(3)(Vernon 1989).
The exception in subsection (2) for being "on his prem ses under
his control™ fully recognizes the right to "keep" arns, but not
to bear them |d. +s 46.03(2).

280. See id. +s 46.03(3) (annotations).

281. A disproportionate nunmber of prosecutions for illegal
knives seem to have been directed against Mexican Anericans.
See e.qg., Tijerina v. State, 410 S.W2d 637 (Tex.App. 1967);
Armendariz v. State, 396 S.W2d 132 (Tex. Crim App. 1965);
Brito v. State 279 S.W2d 104 (Tex. Crim App. 1955); Mreles
v. State, 80 Tex. Crim 648, 192 S.W 241 (1917).

282. See supra notes 226-53 and acconpanyi ng text.
283. Tex. Penal Code Ann. +s 46.02(a)(Vernon 1989).

284. Cockrumyv. State, 24 Tex. 394, 401 (1859).
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285. Masters v. State, 653 S.W2d 944, 946 (Tex. App.--
Austin 1983), aff'd, 685 S.W2d 654 (Tex. Crim App.), cert.
denied, 474 U S. 853 (1985) (approvingly citing English v.
State, 35 Tex. 473, 478 (1871)). By contrast, Reconstruction
Justice Wal ker, who authored these words, wote in another
opi ni on:

In the opinion of this court, the act prohibiting
the carrying of deadly weapons was not intended to
prevent persons travelling in buggies or carriages
upon the public highway from placing arnms in their
vehicles for self-defense, or even fromcarrying them
fromplace to place for an innocent purpose. W can
hardly conceive that a travel er would be conpelled to
| ock up his arms, in his truck or valise, where they
woul d be useless to himif attacked.
Maxwel | v. State, 38 Tex. 170, 171 (1873).
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