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STATEMENT OF INTEREST OF AMICUS CURIAE

The Naiond Rifle Associagion of America, Inc. (*“NRA”) is a New York not-for-profit
membership corporaion foundedin 1871. NRA hasfour millionindividua membersand 10,700 &filiated
members (dubs and assodations) netionwide. Among its purposes, as st forth inits Bylaws, are

1. To protect and defend the Condtitution of the United States, egpedidly with
reference to the indienable right of the individud American dtizen guaranteed by such

Condtitutionto acquire, possess, trangport, carry, trander ownership of, and enjoy theright

to useams inorder that the peoplemay dwaysbein apogtionto exerdsethar legitimeate

individud rights of sdf-preservation and defense of family, person, and property, aswel

as to srve dfedtivdly in the gopropriate militia for the common defense of the Republic

and theindividud liberty of its ditizens,

2. To promate public safety, law and order, and the nationd defense. . . .

NRA represants the interests of its members, induding both consumers and federdly-licensed
fireem deders, with respect to the gpplication of federd Satutes which protect its members privacy
interests’ Theseinterests are not adequatdly advanced by the Appdlant Department of Justice. When
this case was previoudy before this court, Appdlant (then the Department of the Treasury) failed to bring
to thiscourt' sattention Sgnificant privacy protectionsin the Gun Contral Act (“GCA”). Thiscourt denied
NRA's unopposed mations to file amicus curiae briefs, despite NRA' sexplandtion thet it wished to bring
to the court’ s attention the GCA’ s privacy protections? This court proceeded to hold thet “ one does not

possess any privecy interest inthe purchaseof afireerm.” City of Chicagov. U.S. Dept. of Treasury,

! Such NRA memberswould include, for instance, victims of firearm theftswhoseidentities appear
in trace reports, and licensees who lawfully made multiple handgun saes and filed the required reports.

2 See thiscourt’ sorders dated July 23, 2001 (denying motion to file amicus brief), July 27, 2001
(denying motion for reconsderation), and June 26, 2002 (denying motion to file amicus brief in support of
petition for rehearing). Cf. order dated June 13, 2002 (granting mation to file amicus brief of Fraternd
Order of Policein support of petition for rehearing).
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287 F.3d 628, 636 (71" Cir. 2002).

Initsbriefsfiled in the Supreme Court, the United States for thefirg timein thislitigation, brought
to acourt’ s atention two of the pertinent GCA privacy protectionswhich NRA had endeavored to bring
to this court’s atention.® The United States, however, ignored the contents of another critica provision
concerning the privacy issues before this court. This brief seeks to bring before this Court dl of the
pertinent provisonsof law which are necessary to understand the applicable gopropriationsriders of 2003
and 2004.

This Court arigindly denied NRA’ smoation filed on March 19, 2004, tofilean amicus curiae brief,
but upon recongderation,” issued an order on June 7, 2004, granting NRA leaverto file an amicus curiae
brief and ingructing thet the brief be tendered with its origind moation filed on March 19, 2004.

SUMMARY OF ARGUMENT

The Supreme Court remanded this case for this court to consder the effect, if any, of Divison J,
Title 6, § 644, of the Consolidated Appropriations Resolution, H.J. Consolidated Resolution 2, 108th
Cong., 1¢ Sess,, P.L. 108-7, 117 Stat. 11 (2003). Thefallowing year, however, Congress enected the

Consolidated AppropriationsAct, 2004, PLL. 108-199, 118 Stat. 53 (2004), which statesin pertinent part:

3 Brief for the Petitioner, U.S. Dept. of Treasury, BATF v. Chicago, No. 02-322, at 24-25
(noting “ Section 923(g)(3)(B)’ s gtrict prohibition on retention and release of multiple sales information”);
id. a 26 (citing 8 926(a) and noting that “the GCA specificdly precludes ATF from imposing any system
for the registration of firearms”). This brief may be found at
http://Aww.usdoj.gov/osy/brief52002/3mer/2mer/2002-0322.mer.aa.html.

4 18 U.S.C. § 923(g)(1)(D) (ATF authorized to release licensee information only to law
enforcement agencies and only about persons prohibited from firearm possession).

® The City of Chicago opposed NRA's mation for leave to file an amicus brief. The Department
of Justice neither consented to nor opposed the motion.
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Provided further, That no funds gppropriated under thisor any other Act may be used to

distloseto the public the contents or any portion thereof of any information regquired to be

kept by licensees pursuant to section 923(g) of title 18, United States Code, or required

to be reported pursuant to paragraphs (3) and (7) of section 923(g) of title 18, United

States Code, except thet this provison shdl goply to any request for informeation mede by

any person or entity after January 1, 1998. . ..

Id., Divison B, Titlel.

This prohibitsATF from disdogng any of theinformation whichisthesubject of thislitigetion. The
provisonisapplicableto Chicago, which madeits FOIA request after January 1, 1998. All of therecords
Chicago sought areencompassed generdly within 18 U.S.C. § 923(g) and spedificdly within 88 923(g)(3)
and (7).

Section 923(g)(3)(A) provides that licensed deders shdl prepare areport of any sde of two or
morepigtalsor revolversto anonlicenseein afive-day period. Thededer forwardsthereporttothe ATF
and dso “to the department of State police or Sate law enforcement agency of the State or locd law
enforcement agency of the loca juridiction” where the sde took place. Section 923(g)(3)(B) requires
such State and locd law enforcement agendesto kegp theinformation confidentia and to destroy it within
20 days, except that such requirements do not goply regarding persons prohibited from recalpt of firearms.

Obvioudy, Congressintended that such multiple slesinformation be kept confidential. None of
the parties previoudy brought this, or any of the other GCA provisons protecting the privacy of fireerm
ownersand licensees, to the attention of this court, which ruled that * one does not possess any privecy
interest inthe purcheseof afirearm.” Chicago v. U.S. Dept. of Treasury, 287 F.3d 628, 636 (7" Cir.
2002). P.L. 108-199 stles that “the contents or any portion thereof” of multiple ses reports are not

subject to disclosure.



Section 923(g)(7) requires licensees to report to ATF information from the licenseg srecords to
determine the digposition of afireerm “in the course of abonafide crimind invedtigation.” ATF usesthis
information to trace firearms. Common sense suggests that such records would be confidentid, and 8
923(0)(1)(D) (see discusson beow) limits ATF sauthority to disdose information from licensee records
only tolaw enforcement agencies and only regarding prohibited persons. P.L. 108-199 resolves any doulot
that “the contents or any portion thereof” of trace records are not subject to disclosure.

I naddition to the above specific items prohibited from disclosure, P.L. 108-199 generdly prohibits
disdosure of any licensee informeation required to be kept by 8 923(g). Section 923(g) encompasses dl
of the information licensees mugt keep. Moreover, 8 923(g)(1)(D) limits ATF s authority to disdlose
licensee information to law enforcement agencies and only in regard to prohibited persons who have
received firerms. Not only may ATF not disclose licensee information, but aso 8§ 926(a) provides that
ATF may nat require thet licensee records “ be recorded at or trandferred to” any federd, State, or local
govenmentd fadlity, “nor that any sysem of regidration of fireerms fireerms owners, or fireerms
transactions or digpositions be established.”

Inother words ATFitsalf may not possesslicenseeinformation other than asexpresdy permitted,
much lessmay ATF be required to disdose such informetion to the public. If any doubt existed on the
subject, P.L. 108-199 resolvesthe issue.

ATF previoudy disclosad certain multiple sles data after two years, and certain trace data after
five years. In addition to preexiding redrictions on disclosure, P.L. 108-199 makes dear that these
disdosures are prohibited. While ATF arguesthat P.L. 108-7 permits these disclosures, P.L. 108-199

supersedes that provison to the extent any conflict exists between the two.

4



Incondusion, P.L. 108-199 completdy prohibitsdisdosure of any of the recordswhich are sought
inthislitigation. Chicago's action herain must be dismissad.
ARGUMENT
Introduction
The Supreme Court issued thefollowing order inthiscase: “ Judgment vacated, and caseremanded
to the United States Court of Appedsfor the Seventh Circuit to consder whet effedt, if any, Divison J,
Title 6, 8 644, of the Consolidated Appropriations Resolution, H. J. Consolidated Resolution 2, 108th
Congress, 14 Session (2003),° hesonthiscase” Dept. Of Justice, Bureau of Alcohol, Tobacco,
Firearms, and Explosives v. City of Chicago, 537 U.S. 1229 (2003) (mem.). Section 644 dates:
No funds gppropriated under thisAct or any other Act with respect to any fiscd year shdl
be availableto take any action basad upon any provison of 5 U.S.C. 552 with repect to
records collected or maintained pursuant to 18 U.S.C. 846(b), 923(g)(3) or 923(g)(7),
or provided by Federd, date, locd or foreign law enforcement agendiesin connection with
arson or explogves incidents or the tracing of a firearm, except that such records may
continue to be disclosed to the extent and in the manner that records so collected,

maintained, or obtained have been disclosed under 5 U.S.C. 552 prior to the date of the
enactment of thisAct.’

Since 8 644 gopliesto “this Act or any other Act with respect to any fiscd year,” it remainsvaid

to the extent it is condstent with subseguently-passed legidation.  After oecifying the records prohibited

¢ Later published asP.L. 108-7, 117 Stat. 11.

" The House Report expressed the concern that disclosure under the Freedom of Information Act
of “certain law enforcement databases . . . on acomprehensve basis. . . would not only posearisk to law
enforcement and homeland security, but aso the privacy of innocent citizens.” House Report 107-575,
Treasury, Postal Service, and General Government Appropriations Bill, 2003, 107" Cong., 2d Sess. 20
(Quly 15, 2002). The reference to “the privacy of innocent citizens’ was consstent with the existing
prohibition onlaw enforcement disclosure of multiple sale reports and the restriction on ATF disclosure of
licenseerecordsto law enforcement to thoseinvolving indligible personswho received firearms. 18 U.S.C.

§923(9)(1)(D). (3)(B).



fromdisdosure (discussed below), it exoepts disdosure “to the extent and in the manner” such records
“have been disclosed under 5 U.S.C. 552" previoudy. The Department of Justice contends that this
sanctions ATF s previous disclosure practices, ignoring thet the above makes this exception only to the
extent the recordswere* disclosed under 5U.S.C. 552" Previous disclosuresthat wereincongstent with
§ 552 are not sanctioned by this provision.

Section 552(b)(3) exempts from disdosure under Exemption 3 records that are “ pedificaly
exempted from disclosure by datute” Here, records protected by the Gun Control Act's privacy
guarantess are “ pedificaly exempted from disdosure by satute”  All of the records sought by Chicago
here, aswdl asrecordswhich ATF hasprevioudy disdosed, are exempt under Exemption 32 Disdlosure
of these records were not sanctioned by 8§ 644 because they were not “disclosed under 5 U.S.C. 552"

Y e the gpplication of § 644 need not be definitively resolved, because the latest gopropriations
rider dearly prohibitsdisclosure of dl of the records sought by Chicago aswell asthe morelimited records
that ATF previoudy provided. Divison B of Title| of the Consolideted Appropriations Act, 2004, P.L.
108-199, 118 Stat. 53 (2004), atesin pertinent part:

Provided further, That no funds gppropriated under thisor any other Act may be used to

discloseto the public the contents or any portion thereof of any information regquired to be

kept by licensees pursuant to section 923(g) of title 18, United States Code, or required

to be reported pursuant to paragraphs (3) and (7) of section 923(g) of title 18, United

States Code, except thet this provison shdl goply to any request for informeation mede by
any person or entity after January 1, 1998. . ..

8 Asexplained below, theseindl ude the complete mulltiple-sale recordsinvolving Chicago residents
and trace records involving the Chicago Police Department, which ATF disclosed to Chicago, aswell as
the same records in redacted form that ATF discloses to any requester on zip disks after two years for
multiple-sales records, and after five years for trace records.
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Under this provison, ATF may not disdose “the contents or any portion thereof” of the records
kept by federd firearms licensees under § 923(g). Nor may ATF disclose any records reported under 8
922(g)(3) (mulltiple handgun sale reports) and 8§ 922(g)(7) (trace reports). These redtrictions gpply to
informationrequests mede after January 1, 1998. Thisencompasses Chicago’ srequest whichisthesubject
of thislitigation, asit was madein late 1998.

P.L. 108-199impasesablanket prohibition of thedisdosure of any licenseeinformation, induding
any information from multiple sde and tracing reports. Thisindudes the records Chicago seekshere as
wel asthe records ATF previoudy rdeasad on zip disks after the expiration of two and five year periods.
Moreover, the enactment of the blanket prohibitionin P.L. 108-199 renders moot any need for this court
to determine the gpplication of the exception in § 644 for continued disdosure “under 5 U.SC. 552"
before the date of enactment. AsP.L. 108-199 provides, “no funds gppropriated under this or any other
Act may beused to disclosg’ the recordsin question, without any dlowancefor disclosure a alater date.

Asisindicated by the more aosolute language of the 2004 rider (in contrast to the 2003 rider),
Congress meant to lay to rest any doulbt that the records a issue may not bedisclosed. “When Congress
actsto amend agaute, we presumeit intendsits amendment to havered and subdantia effect.” Pierce
County v. Guillen, 537 U.S. 129, 145 (2003) (rgecting reading that would render amendment “an
exardsein futility”).

This case implicates the privecy interests of millions of Americans who lawfully chose to own

fireams® This court previoudy held thet “the City seeks records pertaining to gun buyersand Hlers. . .

° See Staples v. United States, 511 U.S. 600, 613-14 (1994) (“owning agun is usudly licit
and blameless conduct. Roughly 50 percent of American homes contain at least one firearm ... .").
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. [O]ne does nat passess any privacy interest in the purchase of afirearm.” Chicago v. U.S. Dept. of
Treasury, 287 F.3d at 636.1° Thiscourt dso decided thet “every purcheser of afireamison naticethat
their name and address mugt bereported to sateand locd authoritiesand ATF. ... Asaresult, therecan
be no expectation of privacy in the requested names and addresses” |d. at 637.

This court’s above condusions overlooked the fallowing provisons of the GCA: 18 USC. 8
923(0)(3) (records of multiple handgun sdes received by Sate or loca law enforcement may not be
disclosed and must be destroyed within 20 days of receipt); § 923(g)(1)(D) (licensee records may be
disdosed to lav enforcement agencies only regarding persons indigible to possess firearms); 88
923(g)(D)(B)(iii) & 923(g)(7) (licensee records avaladle for tracing are limited to a “bona fide arimind
invedigation”); and 8 926(a) (licensee records may not be transferred to any federd, State, or loca
fadlities and firearms, firearm owners, and firearm transactions may not be registered). Under these

provisons, the government’ saccessto licenseeinformation and dissemination thereof aresrictly limited.™

10 For its holding that it is “well established” that firearm purchasers have no privacy rights, this
court relied on a single district court opinion which aso faled to mention any of the GCA provisons
discussed herein. 287 F.3d a 636-37, citing Center to Prevent Handgun Violence v. U.S. Dept.
of Treasury, 981 F. Supp. 20, 23 (D. D.C. 1997). Thiscourt dso cited United Statesv. Biswell,
406 U.S. 311 (1972), but that case only upheld regulatory ingpections of licensee records and had nothing
to do with the disclosure thereof to the public. Indeed, Biswell hed that fireerms dedershave “judifiadle
expectations of privacy.” 1d. at 316.

1 Moreover, “[t]he fact that an event is not whally ‘ private’ does not mean that an individud has
no interest in limiting disclosure or dissemination of theinformation.” U.S. Dept. of Justicev. Reporters
Comm. for Freedom of Press, 489 U.S. 749, 770 (1989). Campaign for Family Farms v.
Glickman, 200 F.3d 1180, 1188 (8" Cir. 2000), notes:

Thistypeof privacy interest in which individuals seek to kegp information from the genera
public while smultaneoudy divulging it for limited purposes to others is not unusud. Of
course, FOIA's privacy exemption is a prime example: individuas divulge persond
informationto the government for limited purposeswith the expectation that theinformation

8



Theseprivacy protections go to the core of what Congress sought to buttress by enactment of P.L.
108-199. These arethe key provisons pertinent to the prohibitionin P.L. 108-199 of disdosure of “the
contents or any portion thereof of any information required to be kept by licensees pursuant to section
923(g) of title 18, United States Code, or required to be reported pursuant to paragraphs (3) and (7) of
section 923(q) of title 18, United States Code”  As explained bdow, the information sought by Chicago
is absolutdy preduded from disclosure by these provisions.

|.REPORTSOF MULTIPLE HANDGUN SALESMAY NOT BE DISCLOSED

P.L. 108-199 providesin part thet no funds may be used to disdose*the contentsor any portion
thereof'? of any information . . . required to be reported pursuant to” 18 U.S.C. § 923(g)(3) (emphasis
added). Section 923(g)(3)(A) provides that licensed deders shdl prepare areport of any sde of two or
more pistals or revalvers to a nonlicensee in afive-day period® The deder forwards the report to the
ATF and d 0 “to the department of State police or State law enforcement agency of the State or locd law
enforcement agency of thelocd jurisdiction” where the sdetook place. Section 923(g)(3)(B) provides

Except in the case of forms and contents thereof regarding a purchaser who is prohibited

will not become available to the generd public.

12 “Read naturdly, theword ‘ any’ has an expansive meaning, that is, ‘ one or someindiscriminately
of whatever kind.” Webster’s Third New International Dictionary 97 (1976). Congress did not
add any language limiting the breadth of that word . . . .” United States v. Gonzales, 520 U.S. 1, 5
(1997).

13 This is a mere reporting reguirement — such multiple handgun sdes are lawful. Transfers are
made only after the nationd ingtant crimina background check system (“NICS’) verifiesthat the purchaser
iseligible to recaive afirearm, after which NICS must destroy al records related to the person and the
transfer, other than an identifying number and the date. 18 U.S.C. § 922(t).
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by subsection (g) or (n) of section 922 of this title from recapt of a firearm,* the

Oepatment of State police or State law enforcement agency or locd law enforcement

agency of thelocd jurisdiction shdll not disdase any such form or the contents thereof to

any person or entity, and shdl destroy each such form and any record of the contents

thereof no more than 20 days from the date such form is recaived.’

As the Solicitor Generd has dated, “ Section 923(g)(3)(B)’s drict prohibition on retention and
release of multiple sdesinformation by sateand locd autharitieswould be whally pointlessif any member
of the public could obtain the same data from ATF pursuant to the FOIA.” Brief for the Petitioner, U.S.
Dept. of Treasury, BATF v. Chicago, No. 02-322, a 24-25. Having prohibited law enforcement
agendesfrom disdosng information of multiple hendgun salesto any entity —whichwould indudethe City
of Chicago —and from kegping it for morethen twenty days, Congresssurdly could not haveintended thet
the information would be available for the asking by anyone viathe FOIA.

If it was previoudy not dear enough thet § 923(g)(3) on its face prohibits disd osure through the
FOIA or otherwise, P.L. 108-199 categoricaly provides that no funds may be used to disclose “the
contentsor any portion thereof of any information. .. required to be reported pursuant to” § 923(g)(3)
(empheds added). That not only predudes any disdosureto Chicagoin thislitigetion, but it aso prohibits
ATFfrom disdogng “any portion” of that information as it has done previoudy. “After two years ATF
releases the entire Multiple Sales Database, except for individua names and addresses of retall firearms

purchesers....” Brieffor thePetitioner,U.S. Dept. of Treasury, BATF v. Chicago, No. 02-322,

14 These provisions prohibit convicted felons and certain other limited classes of persons from
receiving afirearm.

15 Section 923(g)(3)(B) continues that once every 6 months, State and local law enforcement
agencies mugt certify to the Attorney Generd that no disclosures have been made and that al records and
the contents thereof have been destroyed.
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a 11. Therdeased database indudesfirearm information (manufacturer, type, serid number and cdliber)
and deder identification. If any doubt existed about whether such disclosure may be mede despite the
privecy guarantees of 8 923(g)(3), P.L. 108-199 absolutdy prohibits such disclosure.

ATF previoudy mede other disdosuresto Chicago. The purpose of this FOIA it is to obtain
datato usein Chicago'savil suit agangt the firearms industry.’® To further its interests in thet litigation,
Chicago sought immediate accessto the entire Trace and Multiple Sdes databases. 1n his Supreme Court
brief in this case, the Sdlicitor Generd dated:

In accordance with its practice of cooperating with locd law enforcement agenciesunder

the GCA, ATF choseto make adiscretionary rdease to respondent of al datardated to

(a) trace requests submitted by the Chicago Police Department, and (b) multiple-sdes

purchaserswho are resdents of Chicago. See. .. 18 U.S.C. 923(g)(1)(D).

Brief for the Petitioner, U.S. Dept. of Treasury, BATF v. Chicago, No. 02-322, at 12.

ATF should have known a the timethet, Snce the Chicago Police Department could not retain or
release multiple-salesinformation and mugt destroy it within 20 days, the City of Chicago wasnot entitled
to thet information.” Moreover, the rdease was not made to cooperate with law enforcement agencies,

for the City of Chicago is not a law enforcement agency and it wanted the records for aivil litigation.

Fnally, as andyzed in more detail below, § 923(g)(1)(D) authorizes ATF to “make available to any

16 Chicago began its FOIA request by noting that it was being made“in conjunction with itslawsuit
againg members of the fireermsindudtry.” Chicagoto ATF, July 7, 1999, attached to Complaint in this
case. See City of Chicago v. Beretta, 337 lll. App.3d 1, 785 N.E.2d 16 (2002), appeal allowed,
203 111.2d 544, 788 N.E.2d 727, 273 1ll. Dec. 136 (2003).

17 An agency may not make a discretionary release of records which are “ specificaly exempted
fromdisclosureby statute.” 5U.S.C. 8§552(b)(3). Ass’ n. of Retired Railroad Workers, Inc. v. U.S.
Railroad Retirement Bd., 830 F.2d 331, 335-36 (D.C. Cir. 1987); Campaign for Family Farms
v. Glickman, 200 F.3d 1180, 1187 (8" Cir. 2000); Sherman v. U.S. Dept. of Army, 244 F.3d 357,
364 (5™ Cir. 2001) (only person whose privacy is protected may waive privacy interests).
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Federd, Sate, or locd law enforcement agency” —nat to amunicipality —informetion obtained under the
GCA “with respect to theidentification of personsprohibited from purchesing or recaving firearms. .. who
have purchased or recaived firearms. . . "8

At any rae, PLL. 108-199is pafedly dear. Each and evary item in amultiple sdesform —*“the
contents or any portion thereof” —isbarred fromdisdlosure. Thisprohibition hasno timelimit, whether of
two years or other time period.’® Chicago is not entitled to any information from the multiple sdes data
base, and ATF is prohibited from rdleasing any information from thet deta base.

II. TRACE RECORDSMAY NOT BE DISCLOSED

P.L. 108-199 providesin part that no funds may be used to disclose “the contents or any portion
thereof of any information . . . required to be reported pursuant to” 8§ 923(g)(7). Section 923(g)(7)
provides in pertinent part: “Each licensee shdl respond immediately to . . . arequest by the Attorney
Genegrd for information contained in the records required to be kept by this chapter as may be required

for determining the digpodition of 1 or more firearmsin the course of abona fide crimind investigetion.”

18 ATF said just that in opposition to subpoenaed recordsin New Y ork’ sslit against thefirearms
indudtry:

Section923(g)(1)(D) and [27 C.F.R.] §478.25 ded solely with information regarding the
identification of “prohibited persons” i.e., convicted feons, who have purchased or
received firearms or ammunition. Thetrace data, multiple sdlesdataand FFL recordsthat
the plaintiffs seek is much broader, asit includesinter alia, the names of FFL’s which
have manufactured and sold traced weapons.

Bureau of Alcohol, Tobacco, Firearms and Explosives Objectionsto Order of Magistrate Judge Dated
May 19, 2004, City of New York v. Beretta USA Corp., No. CV-00-3641 (E.D. N.Y.), 39, n.16.

19 “Confidentidity interests cannot be waived through prior public disclosure or the passage of
time” Halpernv. FBI, 181 F.3d 279, 297 (2d Cir. 1999).
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If it was previoudy not dear enough thet § 923(g)(7) prohibitsdisdosure through the FOIA, 2 PLL.
108-199 categoricdly provides that no funds may be usad to disdose “the contents or any portion
ther eof of any information . . . required to be reported pursuant to” § 923(g)(7) (emphesisadded). That
not only predudesany disdosureto Chicagointhislitigetion, but it dso prohibits ATF from disdlosng “any
portion” of thet informetion asit has done previoudy. After five years, ATF rdesses the following items
from the trace database which were reported by licensees pursuant to 8§ 923(g)(7) and ATF sregulations
thereunder: fireerm data (Serid number and manufacturer/importer name), firearms deder identification
data, and date of retall purchase. Brief for the Petitioner, U.S. Dept. of Treasury, BATF v. Chicago,
No. 02-322, a 8-9. ATF should have known that that practice wasinconsgtent with 8 923(g)(3), but in
any evert, P.L. 108-199 absolutely prohibits such disclosure.

In sum, under P.L. 108-199 informetion reported by a licensee pursuant to a trace reques,
induding “the contents or any portion thereof,” is aosolutely barred from disdosure. This prohibition has
no timelimit. Chicago is not entitled to any information from the trace database, and ATF is prohibited
from rdeasing any informetion from thet detabase.

I1l. ALL LICENSEE RECORDSARE KEPT PURSUANT
TO §923(g) AND MAY NOT BE DISCLOSED

Besdes prohibiting disdosure spedificaly of multiple sde and trace records, P.L. 108-199 more

genardly prohibits disclosure of the licensee records from which they are derived and dl other licensee

20|t is common sensethat recordswhich ATF may obtain only in abonafide crimind investigation
and may make available only to law enforcement agencies are not somehow transmogrified by the FOIA
into public records. In any event, § 923(g)(1)(D) authorizes ATF to make licensee information available
only to law enforcement agencies and then only regarding prohibited persons.
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records. P.L. 108-199 providesthat no fundsmay be used to disclose* the contents or any portion thereof
of any information reguired to be kept by licensees pursuant to section 923(qg) of title 18, United Sates

Code....

Section 923(g)(1)(A) begins

Each licensad importer, licensed manufecturer, and licensed deder shal maintain such
records of importation, production, shipment, recaipt, sale, or other digpogtion of fireerms
a hisplace of busnessfor such period, andin such form, asthe Attorney Generd may by
regulaions prescribe

Thismakes dear that all licensee records are encompassad within the purview of the prohibition
in P.L. 108-199. Moreover, § 923(g)(1)(D) itsdf mandatesthat ATF keep licensee records confidential
other then providing information to law enforcement agences about prohibited persons

The Attorney Generd may meke avalable to ay Federd, Sae, or locd law
enforcement agency any informationwhich hemay obtain by reason of thischepter with
repect to the identification of per sons prohibited from purchasing or receiving
firearms or ammunition who have purchased or received firearms or
ammunition, together with a desription of such firearms or ammunition, and he may
provide information to the extent such informetion may be contained in the records
required to be maintained by this chapter, when so requested by any Federd, State, or
locdl law enforcement agency. (empheasi's added).?

Thus the only informetion from licensee records which ATF may disdose to a locd law

21 Regulations require the licensee to keep a bound book of receipts and dispositions of firearms
and also to keep detailed forms showing transfer of firearmsto non-licensees (Form 4473). 27 C.F.R. 88
476.124, 476.125(€).

22 This provision was enacted by the Firearms Owners Protection Act (“FOPA™), P.L. 99-308,
100 Stat. 449, 455 (1986). It repeded the broader authority delegated by § 923(g) to “make available
to such State or any political subdivison thereof, any information . . . with respect to the identification of
persons. . . who have purchased or received firearms or anmunition.” Gun Control Act, P. L. 90-618,
82 Stat. 1213 (1968).
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enforcement agency concarns felons and other prohibited persons®  See Senate Report 98-583, 98"
Cong., 2d Sess, 16 (1934) (Secretary may sharewith locd law enforcement licenseeinformetion “which
relaesto the identification of prohibited persons who have purchased or recaived firearms’); id. a 18
(provisonreduces* patentid for unwarranted intrusonsinto thebusinessafarsof lav-abiding licensees’).
Nathing in 8 923(g)(1)(D) authorizes disdosure to the public of this information, much less informetion
about non-feons

Not only is ATF prohibited from disdasing records other than to law enforcement agencies
concerning prohibited persons, but ATF itsdf may not obtain information from licensee records, subject
to explicit exceptions such asthe multiple sales reports and trace records. Section 926(a) provides

No such rule or regulation prescribed after the dete of the enactment of the Firearms

Owners Pratection Act may require thet records required to be mantained under this

chapter or any portion of the contents of such records, be recorded a or trandferred to a

fadlity owned, managed, or controlled by the United States or any State or any

political subdivision thereof, nor that any sysem of regigration of firearms firearms

owners, or firearms transactions or digpogtions be established.  Nothing in this section

expands or restricts the Attorney Generd’ s authority to inquireinto the digposition of any
firearm in the course of acrimind investigation. (Emphags added)

28 United States v. Marchant, 55 F.3d 509, 516 (10" Cir. 1995), whichinvolved disclosure
to loca law enforcement of alicensee transfer form (Form 4473) fasfied by afelon, commented:

This legidative digtinction between law-abiding citizens and persons prohibited
from possessing or receiving firearms under 922(g) is centra to the FOPA amendments
. . . . Further, dthough Congress restricted the BATF's ability to release
information obtained from ATF Form4473sto state or local law enforcement
agencies, FOPA authorized the BATF to release “any information . . . with respect to
the identification of persons prohibited from purchasing or receiving firearms.” [. . . 18
U.S.C. 923(g)(1)(D).] FOPA, therefore, alowed the BATF to release information
regarding prohibited persons such as Defendant without regard for privacy or
confidentidity. (emphasis added.)
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Thus while ATF has the authority to trace fireerms, no licensee records — which indudes the
contents of trace records—may “berecorded a or trandferred to afacility owned, managed, or controlled
by ... any Saeor any palitica subdivison thereof.” Moreover, the privacy interessindude not just the
“fireems owners’ but do the “fireerms’ and “firearms transactions or digpogtions” Those terms
encompass|icensaesintheir capeditiesasfireerms ownersaswell asther records of firearmstransactions

In sum, § 923(g) aready prohibited release of licensee recordsto the public, and now P.L. 108-
199 makes even more explicit that ATF may not disdose “the contents or any portion thereof of any
information required to be kept by licensees pursuant to section 923(g).” Chicagoisnot entitled to any of
the records it has requested.

CONCLUSION

This court should hold that none of the records sought here under the Freedom of Information Act
are ubject to disclosure,

Respectfully submitted,

Nationd Rifle Assodation of America, Inc.
By Counsd

Stephen P. Halbrook

Richard E. Gardiner
10560 Main &.., Suite 404

Fairfax, VA 22030
(703) 352-7276
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