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QUESTIONS PRESENTED

New Jersey Statutes 8 2C:39-1 et seq. prohibits transfer
and possession of any “assault firearm,” which it defines by 66
mode names by specified manufacturers and any firearm “whichis
subgtantidly identicd to any of the firearms listed above.” Certain
“assault firearms’ dedignated by the Attorney Generd as
“legitimate’ could be registered by a deadline by members of
registered gun clubs The following issues arise under the due
process, free speech, and equal protection guarantees of the First
and Fourteenth Amendments:

1. Whether, in the context of feony penaties for
possession of a firearm without an eement of knowledge of the
firearm’ scharacter, the definitions of “ assault fireearm” as 66 names
and dl “subgtantidly identicd” firearms fail to provide sufficient
notice to firearm owners and adequate standards for police,
rendering the provisons unconditutiondly vague. This involves
whether astrict sandard isrequired for pre-enforcement review of
Serious crimes not requiring scienter.

2. Whether prohibiting firearms engraved with specified
names made by designated manufacturers, without regard to the
physical characteristics of such firearms or the remova of any
characterigtics, violates free speech and equa protection.

3. Whether conditioning the regigtration of specified
firearms onmembership in aprivate club, and meking it afelony for
al other persons who possessed identical firearms before the date
of enactment to continue such possession, violaes the rights to



freedom of association and to equa protection.
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PARTIESTO PROCEEDING

In addition to the respondent identified in the caption,
respondents include HHN J. FARMER, JR., Attorney Generd,
COLONEL CARSON J. DUNBAR, Superintendent, Division of State
Policest ANDREW N. Y URIK, Prosecutor of Gloucester County; and
PATRICIA KUNCHYNSKI, Chief of Glasshoro Police Department.

The corporatiions which are petitioners here include
COALITION OF NEW JERSEY SPORTSMEN, INC.; BOB'S LITTLE
SPORTSHOP, INC.; SPRINGFIELD, INC.; and ARMALITE, INC. None
of these corporations have any parent companies, and no publicly
hed company owns 10% or more of the stock of any of these
corporations.
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OPINIONS BELOW

The opinion of the court of gopeds is unpublished and is
printed in the Appendix (“App.”) a 1la. The unreported order
denying the petition for rehearing and petition for rehearing en banc
isat App. 11a. The opinion of the district court, App. 123, is
published at 44 F. Supp.2d 666.

JURISDICTION

On March 21, 2001, the court of appeals rendered
judgment affirming the digtrict court’s order granting summary
judgment to defendants-appellees. App. 8a. On April 26, 2001,
the court of appeds denied the petitions for rehearing and for
rehearing en banc. App. 11a. ThisCourt hasjurisdiction under 28
U.S.C. § 1254(]).

STATUTESAND REGULATIONS
The texts of the following are in the Appendix: United
States Condtitution, Amendments| and XIV; New Jersey Statutes,
88 2C:39-1 (sdlected definitions), 2C:39-3j, 2C:39-5f, 2C:39-9g,
2C:39-9h, 2C:43-6a, and 2C:58-12.
STATEMENT OF THE CASE

(i) Proceedingsin the Courts Below

The complaint, which was filed in 1996, sought a
declaratory judgment that New Jersey’s crimind prohibitions on
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“assault firearms,” N.J.S. 88 2C:39-1 et seq., violated U.S. Congt.
Amend. X1V, and aso sought an injunction againg the enforcement
thereof. Haintiffs include a firearms associaion, two firearms
manufacturers, a licensed dedler, and individua firearm owners.
Defendants include the Governor and law enforcement authorities
of New Jersey.*

Thedigtrict court had jurisdiction under 28 U.S.C. § 1331.
On June 20, 1997, the digtrict court denied the motions of
defendantsfor summary judgment, to dismissunder Rule 12 (b)(6),
and to stay on abstention grounds. On March 31, 1999, the court
granted defendants moation for summary judgment and denied
plantiffs motion for summary judgment.? App.65a.

The court of appeds affirmed. Whilerecognizing asplitin
the circuits concerning the standards for deciding whether alaw is
vague, it decided that acrimind statute with felony pendtiesand no
scienter requirement was not subject to a strict standard, unless a
condtitutiona right isimplicated. App. 4-5a. The court expressed
“some concerns with” with the term “substantialy identical,” but
held that it hasacore. App. 5a

The court aso hdd that banning fireearms based on the

! Pursuant to Rule 35.3, the following successors in office are
reflected herein: Acting Governor Donald T. DiFrancesco for former
Governor Christine Todd Whitman; Attorney General John J. Farmer for
Peter Verniero (originally Deborah T. Poritz); Col. Carson J. Dunbar,
Superintendent, Division of State Police, for Carl A. Williams; Andrew N.
Y urik, 11, Gloucester County Prosecutor, for Harris Y. Cotton.

2 The court found that this action is not barred by the Eleventh
Amendment and abstention doctrines and that standing and ripeness
requirements aremet. App. 19-24a. Onthe merits, the court upheld parts of
the Act and abstained from deciding other portions.
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names engraved thereon was consstent with Firss Amendment
standards for regulation of commercia speech. The court did not
address theissue of whether requiring membershipinagun club to
register afirearm violated freedom of associetion.

The court of appeals thereafter denied the petition for
rehearing and petition for rehearing en banc.

Statement of Facts

PL. 1990, Ch. 32, amended New Jersey Statutes
(“N.JS”) 8§ 2C:39-1 et seg. (“the Act”). Section 2C:39-1w
defines “assault firearm” to include specific models by named
companies, “subdantidly identical” firearms, and certain
generically-defined firearms.  Section 2C:39-5f prohibits knowing
possession of an assault firearm, and 8§ 2C:39-9g prohibits
trangportation or sale thereof. Section 2C:43-6a(3) punishes
violation by imprisonment for threeto five years?

Section 2C:58-12b alowed a person to register and keep
an assault firearm determined by the Attorney Generd to be
“legitimate’ for target shooting, if it was purchased by May 1,
1990, and if the owner was amember of arifle or pistol club.

Petitioners(plaintiffs-gppellantsbe ow) includecorporations
and individuas. Codition of New Jersey Sportsmen, Inc., conssts
of 57 clubs and associ ati ons representing hundreds of thousands of
target shooters, hunters, and gun collectors. Bob's Little
Sportshop, Inc., isafederdly and State licensed dedler in firearms

3 Section 2C:39-3j prohibitsknowing possession of alarge capacity
ammunition magazine, and § 2C:39-9h prohibitsitstransport or sale. Section
2C:43-6a(4) punishesviolation by 18-months imprisonment.
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in Glassboro, N.J.  Springfield, Inc., and ArmaLite, Inc., are
federaly licensed manufacturers of target rifles and other firearms
and areboth located &t Geneseo, llinois. Petitionersinclude named
individuas and John Does. Respondents include New Jersey’s
governor, atorney generd, and superintendent of dtate police,
together with the Gloucester County Prosecutor and the Glassboro
Police Chief.

Pantiffs who were not club members could not register
assault firearms. Armal.ite, Springfield, and Bob'sLittle Sportshop
have logt profits because they cannot market numerous firearmsin
New Jersey. “Defendants will cause the prosecution of persons,
induding plaintiffs or Codition members, for any known or
perceived violations of the Act.” Compl., J. Answer § 30.
“Violationof the Act would subject plaintiffsto arrest, prosecution,
incarceration, fines, confiscation of property, lossof livelihood and
revocation of applicable licenses” Id. §32. Therecord isreplete
with contradictory answersfrom the State Police about the meaning
of “assault firearm” aswell as arrests and prosecutions.*

ARGUMENT

THE WRIT SHOULD BE GRANTED TO RESOLVE A
CIRCUIT CONFLICT ON VAGUENESS STANDARDS
FORSERIOUSCRIMESWITHOUT SCIENTER,ANDTO
DECIDE WHETHER PRODUCT-NAME BANS AND

4 The district court noted that police advised a plaintiff that the
ART7 rifleis not an assault firearm, and | ater arrested him and charged that it
is anassault firearm. “ Other examplesare al so provided, whichtend to show
aninconsistent application of thelaw based onthe confusing ‘ substantially
identical’ standard used to define what is prohibited.” App. 35a.
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REQUIRED CLUB MEMBERSHIPSARE CONSISTENT
WITH THE FIRST AMENDMENT

The court of appedls has entered adecision in conflict with
the decisons of another United States court of gppealson the same
important matter, and in a manner which conflicts with relevant
decisons of this Court. Specificdly, the court of appedls rgected
the view that termsinacrimina statutewith no scienter requirement
must be gtrictly reviewed for vagueness. “Wededlineto follow the
Sixth Circuit Court of Appedls in adopting this gpproach.” App.
5a; see App. 39a (opinion of district court). See Springfield
Armory, Inc. v. City of Columbus, 29 F.3d 250 (6th Cir. 1994);
Peoples Rights Organization, Inc. v. City of Columbus, 152
F.3d 522 (6th Cir. 1998) (both declaring “assault weapon”
prohibitions vague).

The Third Circuit’ s digposition is congstent with that of the
Second Circuit. See Richmond Boro Gun Club, Inc. v. City of
New York, 97 F.3d 681, 684-85 (2nd Cir. 1996) (upholding
“assaullt wegpon” ordinance). However, the rule followed by the
Sixth Circuit isin accord with that of the Ninth Circuit. See Forbes
v. Napolitano, 236 F.3d 1009, 1011-12 (9th Cir. 2000).

The circuit conflict poses contradictory interpretations of
this Court’ s precedents concerning vagueness, such as Village of
Hoffman Estates v. Flipside Hoffman Estates, Inc., 455 U.S.
489, 492 (1982) and Chicago v. Morales, 527 U.S. 41 (1999).
The opinion of the court of gppedls here misconstrues the rules set
forth by this Court in those and related precedents.

Further, the court of appeds decided important questions
of federa law that have not been, but should be, settled by this
Court, and did so in away that conflicts with rlevant decisions of
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this Court on the First Amendment. Specificdly, the court upheld
a prohibition on use of a particular name on a product (here, a
firearm), without regard to the product’ s physicd festures. Thisis
inconsistent with this Court’s precedents on free speech and is
irretiond.

Moreover, the court further upheld a requirement that, to
register an otherwise banned “ assault firearm” by acertain deadline,
one must have been a member of aregistered gun club. Thisisnot
in accord with this Court’s precedents on freedom of association
(and the concomitant right not to associate) and isirrationd.

I. THE ACT ISUNCONSTITUTIONALLY VAGUE

New Jersey Statutes § 2C:39-1w defines* assault firearm”
to include 66 different named models and any firearm “which is
ubgantidly identicd to any of the fireams listed above”
Possession or sde of an assault firearm is punishable by
imprisonment for three to five years. 88 2C:39-5f, -9g, 2C:43-
6a(3). No scienter isrequired, in that “knowledge of the character
of theweapon isnot an dement of theoffense” State v. Pdlleteri,
294 N.J. Super. 330, 683 A.2d 555, 557 (1996), certif. den. 148
N.J. 461(1997).> Petitioners (“the Codition”) challenged severd
of the names® and particularly the term “substantialy identical” as

® By contrast, federal law requires proof of knowledge of “the
characteristics that brought it [the weapon] within the statutory definition.”
Saplesv. United States, 511 U.S. 600, 602 (1994). “Thereisalong tradition
of widespread lawful gun ownership by privateindividualsinthiscountry.”
Id. at 610.

® Many of the listings do not exist, are machinegun names, or are
otherwisemisnamed. Circuit Appendix (“Cir. App.”) 143-44a. For instance,



vague.

The court of gppeds held that the Act does not implicate
any congtitutionaly protected conduct and thus may be stricken
only if vaguein al of its gpplications.” App. 4-5a. It rejected the
rule that “a crimina datute without a scienter requirement” is
subject to close scrutiny for vagueness. Id. at 5a. It does not
matter “whether the gatute chalengediscivil or crimind,” but only
whether condtitutiona rights are implicated. 1d.

the list includes “Avtomat Kalashnikov type semi-automatic firearms.”
“Avtomat” isRussianfor “ any automatic device” or “ submachinegun” (i.e.,
a fully automatic firearm). K. Katzner, English-Russian/Russian-English
Dictionary 418 (N.Y. 1984). Since a semi-automatic is not automatic, the
draftsman’ s use of Russian resulted in an oxymoron. Further, “Avtomat
Kalashnikov” isnot engraved onany firearm ever produced. Cir. App. 144a-
145a. Y et under thisdesignation, sportsmen have been prosecuted for rifles
marked “MAK90.”

Another listing is “Uzi type semi-automatic firearms. “Uzi” isa
man, not agun -- thelsragli firearm designer Uziel Gal. The StatePoliceclaim
that thisincludes the Uzi “Model A and Model B” pistols but not the “ Uzi
Eagle’ pistol. Cir. App. 177a. Numerous other discrepancies are
documented in the record.

" The meaning of the Second Amendment and whether it is
incorporated against the States through the Fourteenth Amendment have
not been raised in thislitigation. “[T]he Second Amendment protects ‘the
right of the people to keep and bear Arms,”. . .. ‘The peopl€’ protected by
the Fourth Amendment, and by the First and Second Amendments, . . .
refers to a class of persons who are part of a national community . . . ."
United States v. Verdugo-Urquidez, 494 U.S. 259, 265-66 (1990). Printz v.
United States, 521 U.S. 898, 938 n.2 (1997) (Thomas, J., concurring) notes
that “agrowing body of scholarly commentary indicates that the ‘right to
keep and bear arms’ is, asthe Amendment's text suggests, apersonal right.
See, eg., J Macolm, To Keep and Bear Arms. The Origins of an
Anglo-American Right 162 (1994); S. Halbrook, That Every Man Be Armed,
The Evolution of a Constitutional Right (1984) ... ."” See also Halbrook,
Freedmen, the Fourteenth Amendment, and the Right to Bear Arms(1998).
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This Court’s latest word on the subject is Chicago v.
Morales, 527 U.S. 41 (1999), which declared asfacialy vague a
prohibition on loitering with “no gpparent purpose’ after police have
ordered dispersa and one of the personsisa*crimind street gang
member.” The following holding is dispostive here “[E]ven if an
enactment does not reach a substantial amount of condtitutionaly
protected conduct, it may beimpermissbly vague becauseit falsto
establish standards for the police and public that are sufficient to
guard againg the arbitrary deprivation of liberty interests” Id. at
52.

Morales is a plurdity opinion joined in by three Judtices,
but six Justices concurred with Part V of the opinion.® Part V does
not suggest that any conditutiondly protected interest was
implicated, and instead holds that the law violated “the requirement
tha a legidaure esablish minimd guiddines to govern law
enforcement.” Id. a 60. “Recognizing that the ordinance does
reachasubstantial amount of innocent conduct, weturn, then, toiits
languege to determine if it ‘necessarily entrudts lawmaking to the
moment-to-moment judgment of the policeman on hisbeet.”” Id.

Although the Justices who dissented differed with the
majority on the answer to that question, they did not dispute the
principle. Further, the Act here reaches innocent conduct — mere
possession of afirearm.

The term “subgtantialy identical” as usedinthe Act hereis
pardld with the vague terminology in Morales. “The * no gpparent
purpose standard for making that decision [to order dispersd] is

8 Souter and Ginsburg, JJ., joined in the plurality opinion by
Stevens, J. Seeid. at 66-67 (O’ Connor, J., concurring, joined by Breyer, J.)
(“I agree with Part V of the Court's opinion”); id. at 69 (Kennedy, J.,
concurring) (“I join Parts|, 11, and V").
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inherently subjective because its gpplication depends on whether
some purposeis‘ gpparent’ to the officer onthescene’” 1d. at 61-
62. Since“wemust assumethat the ordinance meanswhat it says,”
this Court “refused to accept the general order issued by the police
department as a sufficient limitation on the ‘vast amount of
discretion’ granted to the police in its enforcement.” 1d. at 63.
Loitering is “innocent and harmless,” id. at 64, but that does not
imply thet it is condtitutiondly protected. Thus, six Justices agreed
withtherulein Part V that acrimind law lacking sufficient sandards
isfacidly vague, regardless of whether it implicates a condtitutiond
right.

The plurdity opinion states that the law “does not have a
auffidently substantia impact on conduct protected by the First
Amendment to render it uncongtitutiond,” but suggests that “the
freedom to loiter for innocent purposes is part of the ‘liberty’
protected by the Due Process Clause of the Fourteenth
Amendment.” Id. at 52-53. But that need not be resolved:

Thereis no need, however, to decide whether the
impact of the Chicago ordinance on conditutionaly
protected liberty aone would suffice to support a facia
chdlenge under the overbreadth doctrine. . . . Foritisclear
that the vagueness of this enactment makes a facia
chdlenge appropriate. Thisisnot an ordinancethat “smply
regulates business behavior and contains a scienter

® The Attorney General here adopted Guidelines —which “are not
binding on county prosecutors” (App. 6a) — inventing the idea that
“substantially identical” includes generic definitions which are no where
impliedin the Act. However, “the statutory definition of the term excludes
unstated meanings of that term.” Stenberg v. Carhart, 120 S. Ct. 2597, 2614
(2000).
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requirement.”*©
Id. at 55.

Mor alesreected the view that “to mount asuccessful facia
chdlenge, a plaintiff mugt ‘establish that no set of circumstances
exigts under which the Act would be vdid.”” 1d. a 55 n.22, citing
United Sates v. Salerno, 481 U.S. 739, 745 (1987). “To the
extent we have consgtently articulated a clear sandard for facia
chdlenges, it is not the Salerno formulation, which has never been
the decisve factor in any decison of this Court, including Salerno

itsdf . .. ." Id. at 55 n.22. “Since we . . . conclude that
vagueness permeates the ordinance, a facid chdlenge is
appropriate.” 1d.

Justice O'Connor concurred that the “ordinance is
uncondtitutionaly vaguebecauseitlackssufficient minima standards
to guide law enforcement officers” Id. at 65-66 (O’ Connor, J.,
concurring). Similarly, Justice Breyer denied that the ruling violated
the “rules governing facid chalenges” concuding that “the
ordinance violates the Congtitution because it delegates too much
discretion to a police officer to decide whomto order to moveon,
and in what circumgtances” I d. a 71 (Breyer, J., concurring).
“[1]f every application of the ordinance represents an exercise of
unlimited discretion, then the ordinance is invdid in dl its
gpplications.” 1d. Anding exampleswhereavaguelaw might goply

10 “\agueness may invalidate a criminal law for either of two
independent reasons. First, it may fail to providethekind of notice that will
enable ordinary people to understand what conduct it prohibits; second, it
may authorize and even encourage arbitrary and discriminatory
enforcement.” 1d. at 56.

11 Salerno concerned the constitutionality of the Bail Reform Act
and presented no issue of vagueness.
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will not save the law:

But the city of Chicago may no moreapply this law to the

defendants, no matter how they behaved, than could it

apply an (imaginary) Statute that said, “It is a crime to do
wrong,” even to the worst of murderers. See Lanzettav.

New Jersey, 306 U.S. 451, 453 (1939) (“If onitsfacethe

chdlenged provison is repugnant to the due process

clause, specification of details of the offenseintended to be
charged would not serve to vdidate it”).
Id.

Lanzetta, whichthis Court hascited asauthority invirtualy
every vagueness decison, invdidated a law as facidly vague
without any condtitutiona right at stake other than the due process
right not to be subject to crimind pendtiesfor conduct which isnot
cdearly proscribed. It invaidated a prohibition on “gang”
membership asvague under the principle: “No one may berequired
at peril of life, liberty or property to speculate as to the meaning of
pend datutes” Lanzetta, 306 U.S. at 452-53.

The decision of the court of appedls here is a odds with
this Court’ s jurisprudence from Lanzetta through Morales. “The
standards of certainty in satutes punishing for offensesishigher than
in those depending primarily upon civil sanction for enforcement.”
Winters v. New York, 333 U.S. 507, 515 (1948). Economic
regulations which establish crimes have been declared facidly
vague.r?  Papachristou v. Jacksonville, 405 U.S. 156, 164

2 United States v. Cardiff, 344 U.S. 174, 174-75 (1952) (refusa of
factory owner to permit entry “at reasonable times’ held vague); United
Satesv. L. Cohen Grocery Co., 255 U.S. 81, 89 (1921) (“wilfully” charging
“any unjust or unreasonable rate” for “necessaries’ held vague);
International Harvester Co. v. Kentucky, 234 U.S. 216, 223-24 (1914)
(Holmes, J.) (compelling persons“to guesson peril of indictment” uncertain
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(1972), held avagrancy prohibition facidly vague eventhough the
activitiesat issue“ are not mentioned in the Condtitution or in the Bill
of Rights”

Colautti v. Franklin, 439 U.S. 379 (1979), invalidated a
law requiring a physcian performing an abortion to utilize certain
techniques when there is “ sufficient reason to believe that the fetus
may beviable” Colautti explained:

This Court has long recognized that the
conditutiondity of a vague statutory standard is closaly
related to whether that standard incorporates arequirement
of mensrea . .. Because of the absence of a scienter
requirement in the provison directing the physician to
determine whether the fetusis or may be vigble, the statute
islittle more than “atrap for those who act in good faith.”
United Satesv. Ragen, 314 U.S. 513, 524 (1942).%3

Id. at 395. Ragen was a tax-evason case not involving
condtitutionally-protected conduct, and thus the above dtates the
rulefor dl crimind satutes

The ordinancein Village of Hoffman Estatesv. Flipside
Hoffman Estates, Inc., 455 U.S. 489, 492 (1982), required a
businessto obtain alicense to sal drug parapherndia, violation of

facts“isto exact gifts that mankind does not possess”).

13 Ragen, id., noted: “A mind intent upon willful evasion is
inconsistent with surprisedinnocence. ...[T]hecharge. .. amply instructed
thejury that scienter is an essential element of the offense.”

14 See Hill v. Colorado, 530 U.S. 703, 120 S. Ct. 2480, 2498 (2000)
(vagueness “ameliorated” by scienter requirement). The court of appeas
cited United States v. Mishra, 979 F.2d 301, 309 (3rd Cir. 1992), a drug
paraphernalia case, but the court there stated that “ our finding of scienter
helpsto cure alaw’ s vagueness.”
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whichwas punishable by fineonly. An officia advised the business
of which products were included. Id. a 493. This Court held:
“The degree of vagueness that the Condtitution tolerates — as well
as the relaive importance of far notice and fair enforcement )
depends in part on the nature of the enactment.” 1d. at 498. It
continued:
Thus, economic regulation is subject to a less drict
vaguenesstest . . . . The Court has also expressed greater
tolerance of enactments with avil rather than crimina
pendties because the consequences of imprecison are
quditatively lesssevere. And the Court hasrecognized that
a scienter requirement may mitigate a law’s vagueness,
especidly with respect to the adequacy of notice to the
complainant that his conduct is proscribed.

Id. at 498-99. The court of appedals here (App. 4-5a) ignores that
the Act isno mere economic regulation with civil pendties butisa
serious felony with no scienter dement.*®

Hoffman Estates added: “perhaps the most important
factor affecting the clarity that the Condtitution demands of alaw is
whether it threatens to inhibit the exercise of conditutionaly
protected rights” 1d. at 499. This does not deny that the other
factors listed above are gill important, though “ perhaps’ not “the
mog” important.

Hoffman Estates found that the ordinance Smply regul ated
business, required scienter, and imposed only civil pendties. 1d. at
499. It upheld the terms “designed or marketed for use’ as not

5 Richmond Boro Gun Club, Inc. v. City of New York, 97 F.3d 681,
684-86 (2™ Cir. 1996), which upheld from facial challenge an “assault
weapon” ban, also citesHoffman Estatesbut fail sto discussthestricter test
for criminal laws with no scienter requirement.
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vague, but suggested that the ordinance would have been facidly
vague had it been less clear — “aregulation of ‘paraphernalia
aone would not provide much warning of the nature of the items
regulated.” Id. at 500 n.17.

Kolender v. Lawson, 461 U.S. 352, 353-54 (1983), held
as vague on its face arequirement that persons who loiter provide
a “credible and relidble’ identification, which the police would
determine and which thus lacked any standard. “[T]hisis not a
case where further precison in the satutory language is ether
impossble or impracticd.” Id. at 361.

Kolender rgjected the argument that a statute “ should not
be held uncondtitutionaly vague on its face unlessit is vague in al
of its possible applications.” Id. at 358 n.8. It explained:

The description of our holdings is inaccurate in severa

respects. Firg, it neglects the fact that we permit a facia

chdlenge if a law reaches “a subgtantid amount of

condtitutiondly protected conduct.” . . . Second, where a

satute imposes crimind pendties, the sandard of certainty

ishigher. ... Thisconcern has, a times, led usto invaidate
acrimind gatute onitsface even when it could conceivably
have had some vdid gpplication. See, e.g., . . . Lanzetta

v. New Jersey, 306 U.S. 451 (1939).

Kolender, 461 U.S. at 358-59 n.8. Again, Lanzetta did not
involve condtitutionally-protected conduct, yet it invdidated the
datute on its face even though it may have had some vdid
application.*® Thus, theaboveruleappliestodl crimind provisons.

Kolender aso rgected the view that afacid chdlengeis

18 For instance, inLanzetta the defendant might have confessed to
being a“gang” member, just as inKolender aperson may have exhibited a
passport and adriver’slicense as“ credible and reliable” identification.
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restricted to Firds Amendment cases, dso recognizing “fecid
chdlengesin the arbitrary enforcement context.” 1d. Reliance on
Hoffman Estates was misplaced, given that “economic regulation
is subject to aless strict vaguenesstest . .. ."Y7 Id.

This Court’ s precedents were correctly followed by the
SixthCircuitin Springfield Armory v. City of Columbus, 29 F.3d
at 251, which dedlared as “unconditutiondly vague on its face” a
law (amost identicd to that of New Jersey here) defining “ assault
weapon” as lised modds as wel as “dight modifications” “The
ordinance is fundamentdly irrational and impossible to apply
consgently by the buying public, the sportsman, the law
enforcement officer, the prosecutor or thejudge.” 1d. & 252. “The
average gun owner knows very little about how his gun operates or
itsdesgn features.” 1d. at 253.

“A crimind gatutemay befadidly invaid evenif it hassome
concelvable application.” 1d. a 252 (citing Kolender and
Colautti). The precedents do not suggest “that afacid chdlenge
cannot succeed Smply because congtitutionally-protected activity
isnotimperiled. Tothe contrary, the Supreme Court has expressy
stated that the question of whether or not a statute impinges on
condtitutionally-protected activity isbut thefirst inquiry inacourt’s
examination of a statute chalenged on vagueness grounds.” 1d. at
254, citing Hoffman Estates, 455 U.S. at 494.

The Sixth Circuit again applied this Court’s precedents

7 The dissent argued that the test should be whether the law has
a‘“core” andisnot vaguein all its applications, giving an exampleinwhich
the ordinance would not be vague. |d. at 370-73 (White, J., dissenting).
“Themajority attemptsto underplay the conflict between itsdecision today
and the decision last Term in Hoffman Estates . .. .” Id. at 372 n.*. If true,
Kolender isthe more recent, binding precedent.
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properly in Peoples Rights Organization, Inc. v. City of
Columbus, 152 F.3d at 533, which aso held “assault weapon”
definitions to be facidly vague under the principle, “When crimind
pendtiesareat sake. . . ardatively grict test iswarranted.” “We
aso must consder whether the datute contains a scienter
requirement or imposesdtrict liahility. . . . Indeed, *[i]n the absence
of ascienter requirement . . . [a Satuteis little morethan atrap
for thosewho act in good faith.”” Id. a 534, quoting Col autti, 439
U.S. at 395.

The Ninth Circuit agrees that the drict test for vagueness
applies regardiess of whether congtitutional ly-protected conduct is
implicated. Forbesv. Napolitano, 236 F.3d 1009, 1011-12 (9th
Cir. 2000) (invdidating on its face a prohibition on medica
procedures on certain fetd tissue due to the vagueness of theterms
“experimentation,” “investigation,” and “routing’). The court Sated
the rule asfallows.

If a datute subjects transgressors to crimina
pendlties, as this one does, vaguenessreview iseven more
exacting. . . . In addition to defining a core of proscribed
behavior to give people congtructive notice of the law, a
crimind statute must provide standardsto prevent arbitrary
enforcement. . . . Without such standards, a statute would
be impermissbly vague even if it did not reach asubgantia
amount of congtitutionally protected conduct, because it
would subject peopleto therisk of arbitrary deprivation of
their liberty. . . . Regardless of what type of conduct the
crimina daute targets, the arbitrary deprivation of liberty
Is itsdf offendve to the Conditution's due process
guarantee.

Id. (citations omitted).
The court of gppeds here had “some concerns with” the
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definition of assault firearm asthosethat are* subgtantialy identica”
to firearms listed by name, but found the term to have a “core.”
App. 4-5a. Supposedly “photographs of prohibited weapons are
avalable for comparison,” dlowing one to know wha is
“subgtantialy identicd.”® App. 5a By “comparison with
photographs,” one can learn whether weapons are “the same in
some essential way other than color — such as, for example, barrel
or handle length, magazine capacity, or type of ammunition used .
.. App. 6a

18 By contrast, “we judge the statuteonitsface.” United Satesv.
Harriss, 347 U.S. 612, 617 (1954). Sabetti v. Dipaolo, 16 F.3d 16,17 (1t Cir.
1994) (opinion by Breyer, C.J.) explains:
[A] criminal statute fails to provide fair notice if a “person of
ordinary intelligence,” . .. “examining [only] the language of the
statute,” . . . would bein someway surprised that it prohibited the
conduct inguestion. “Itisnot enough,” we have explained, for the
true meaning of the statute “to be apparent elsewhere,” in
extra-textual materials. ... (Citations omitted.)
Robertson v. Denver, 874 P.2d 325, 334 (Colo. 1994), invalidated an
“assault weapon” definition because “these characteristics cannot be
readily [ascertained] by a person of common intelligence.” It rejected the
argument that one could study publications to learn whether a gun is
derived from an assault weapon, id. at 334-35:
Whether persons of ordinary intelligence must necessarily guess
as to an ordinance’s meaning and application does not turn on
whether some source exists for determining the proper application
of alaw. . . . The assault weapon ordinance does not specify any
source which would aid in defining what an assault pistol is, nor
doesit state where such a source can be found.

¥ Holding the similar term “substantial portion” of afetus to be
vague, Planned Parenthood of Central New Jerseyv. Farmer, 220 F.3d 127,
137 (3rd Cir. 2000), asked harder questions:

Questionsimmediately ariseastowhether “substantial portion” is

measured in terms of size or volumein rel ation to the remainder of

the body, length of the body, functionality, or a combination of
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Yet one would have to study hundreds of features on
hundreds of photographs, for the law lists 66 different models, and
23 are dedgnated as “type(s)” or “series,” indicating limitless
varidions. It isunclear where one would find such a collection or
how one would know which features to look for. Further,
photographs depict superficia, cosmetic fegtures, but whether
sgnificant design features, such as the internd operating parts, of
two firearms are “ subgtantialy identica” would be known only by
the firearm designer.?°

“Subgantialy identicd” was declared vague in State v.
Merrill, N.J. Sup. Ct., Monmouth Co. (1996), Cir. App. 2883, as
follows

How is this Defendant or any defendant to know if his

firearm is “subgtantidly identicd” unless he is intimatey

familiar with the nomenclature of the other 37 wegpons?

This is an impossibility and a task which the law cannot

require. If the State wishes to ban afirearm, it sasmple

task to ligt it or list the characteristics, which if possessed,
would put the weapon in the prohibited category.

“Subdantidly identicd” is eguivdent to “dight
modifications” which was hed vague in Springfield Armory, 29
F.3d at 252. “How is the ordinary consumer to determine which
changes may be considered dight? A weapon’'s accuracy,

these factors. Even if “substantial portion” were only interpreted
to mean size, reasonable minds may well differ asto how much of
afetusissubstantial: twolimbs, four limbs, at |east half of itsbody,
al but the head?

2« Gasoperation” wasoneof the* similar features’ citedto uphold
an assault firearm conviction in State v. Tanis, N.J. Sup. Ct., App. Div.
(1998). See Cir. App. 316a.
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megazine capacity, velocity, size and shape and the cdiber of
ammunition it takes can dl be dtered.” Id. at 253. Springfield
further explains (id.):
Even if the teem “dight” did not render this
provisonvoid, the ordinance s“modification” requirement
would. In order for differences to conditute a
“modification” the wegpon in question must have been
developed from one of the listed firearms. . . . Ordinary
consumers cannot be expected to know the developmental
history of a particular weapon.. . . .

The Coalition argued for objective standards, such as the
common definition of aregulated shotgun as one with abarrel less
than 18 inchesinlength. The court of gpped srejected thisbecause
manufacturers could “skirt” it by making a barrd 1/8 inch longer.
App. 6a. Thisislike saying that going 54 mph “ skirts’ the 55 mph
speed limit, and that thelaw should prohibit “going too fast,” which
isno standard a dl.**

In sum, the decision conflicts with this Court’ s precedents
on vagueness standards from Lanzetta to Morales, and is
incondstent with Sixth Circuit precedents on gpplication of these
gandards to crimina prohibitions on firearms.

[I. THE NAME BAN VIOLATES FREE SPEECH
The Act defines “assault firearm” in part as a firearm with

a specific name made by a specific corporate person, without
regard to any physicd characterigtic of the firearm. Censoring

21 See Connally v. General Constr.Co., 269 U.S. 385, 395 (1926)
(“locality” vague, asit “provokes theinquiry, ‘How near?'”).
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designated manufacturers from using certain names for products
without regard to the characteritics thereof violates the rights to
free speech and press and to equa protection guaranteed by the
First and Fourteenth Amendments.

N.J.S. 8 2C:39-1w(1) “definegls] and prohibit[g] firearms
based on the words used by manufacturersto name such firearms.”
Compl., X. Answer §87. “If a paticular gun is a named assault
firearm pursuant to N.JSA. 2C:39-1w(1), it is a prohibited
weapon no matter its features.” Br. in Support of Defendants
Mot. for Sum. Judg. 47.

Naming petitioners-manufacturers here, 8 2C:39-1w(1)
includes the * Armdite AR-180 type’ and the “ Springfield Armory
BM59 and SAR-48 type.” “The Act prohibits ArmaLite from
marketing in New Jersey any rifle with the words *AR-180,” . . .
inscribed on them even though such rifles would not be *assault
firearms without the use of these words.” Compl., Answer 1 84.
The parties further agree:

The Act prohibits Springfield from sdlling in New

Jersey any firearm, no matter what its features, with the

words*“ Springfieddld Armory BM59 and SAR-48" inscribed

onthem. . ... The firearm so marked could be a .22

cdiber angle shat, but it would gill beillegd.

Pls’ State. of Material Facts, Defs.” Counter State. of Material
Facts 1 9.

A firearm that is not named in the Act, if it is otherwise
defined as an “assault firearm,” may be modified and escape such
classfication. However, this does not “apply to firearms that are
specificaly ligedinN.J.SA. 2C:39-1w(2) as prohibited firearms.”
Cir. App. 173a (Dept. of Law and Public Safety, March 31,
1997).

The Attorney General asserts that a firearm is not
“subgtantidly identicd” to alisted assault firearmif it doesnot meet
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certain generic criteria® Cir. App. 171a-172a(Guidelines, August
19, 1996). A firearm may be removed from the assault firearm
category by dtering it to meet this criteria unlessits very name is
prohibited. In short, the Act bans words on firearms, not firearm
designs.

“Proclam Liberty throughout dl the Land unto dl the
Inhabitants thereof.” The Firss Amendment protects words
engraved on metd —in this case, on the Liberty Bell —as much as
words printed on paper. “The liberty of the pressis not confined
to newspapers . . . . The press in its hisoric connotation
comprehends every sort of publication which affords a vehicle of
information and opinion.” Lovell v. Griffin, 303 U.S. 444, 452
(1938).

The gpeech prohibitions here apply only to the
manufacturers named in the satute. In United States v. Playboy
Entertainment Group, Inc., 120 S. Ct. 1878, 1885-86 (2000),
the law “snglg[d] out particular programmers’ inthat it applied only
to channels “ dedicated to sexudly-oriented programming.” “One
sponsor of the measure even identified appelleeby name. . .. Laws
designed or intended to suppress or redtrict the expression of
specific speakers contradict basic First Amendment principles” Id.

It is no excuse that the named makers can use other model
names. “It is of no moment that the statute does not impose a
complete prohibition. The distinction between laws burdening and
laws banning speech is but amatter of degree” 1d. at 1886. As
here, Playboy involved “ acontent-based speech restriction,” which
invokes the dtrict scrutiny test. “If astatute regul ates speech based
onitscontent, it must be narrowly tailored to promote acompelling
Government interest. . . . If alessredrictive dternative would serve

2 These generic criteria are not found in the Act or remotely
implied by any of its definitions, and instead are aword-for-word rendition
of federal assault weapon definitions, 18 U.S.C. § 921(a)(30)(B), (C), & (D).
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the Government's purpose, the legidature must usethet dternative.”
Id.

A lessredrictive dternative is obvioudy avallable here: the
legidature could define what features, other than the names, it finds
objectionable. “When a plausible, less redtrictive dterndtive is
offered to acontent-based speech redtriction, it isthe Government's
obligationto prove that the dternative will be ineffectiveto achieve
itsgoas” Id. at 1888. Moreover, “‘ content-based regulationsare
presumptively invaid, . . . and the Government bearsthe burden to
rebut that presumption.” 1d., dting R A. V. v. &. Paul, 505 U.S.
377, 382 (1992).

Thedistrict court here conceded that “the indirect effect of
theseligings are that manufacturerswho wish to engagein business
in New Jersey are redtricted (in a very minor way) how they can
name such awegpon.” App. 60a. However, Playboy noted: “We
cannot be influenced . . . by the perception that the regulation in
guestion is not a mgor one because the speech is not very
important. The history of the law of free expresson is one of
vindication in cases involving speech that many citizens may find
shabby, offensve, or even ugly.” 120 S. Ct. a 1893. The
legidature obvioudy found the listed manufacturers and the names
they used to be offensive, perhaps as symbolic of some ugly “gun
culture”

The court of gppeds decided that the name prohibition
“should be reviewed asacommercia speech regulation, subject to
lesser scrutiny.”  App. 7a However, a name engraved on a
firearm, like the name printed on a book which is for sale, is not
commercid speech. An advertisement for a firearm or a book,
such as on televison or in ameagazine, is commercia oeech.

Applying the commercid speech testsof Central Hudson
Gas & Elec. Corp. v. Public Service Comm'n, 447 U.S. 557,
564 (1980), the didtrict court (whose reasoning the court of gpped's
endorsed) decided that, first, the state asserted “a substantial
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government interest” to judtify the “suppresson of commercid
speech” here“in light of the evidence of record demondrating the
firepower of such wegpons and their relation to crime. . . * App.
6la. Ye the legidature did not define genericdly the features of
this “firepower” or the nature of these “wegpons.” Instead, it
banned firearms engraved with specific names, and the ban endures
even if the “firepower” is diminated.

Central Hudson requires, second, that “the regulatory
technique be in proportion to that interest,” and third, that the
incurson must be “designed carefully to achieve the State’ s goal.”
The court found that these are met, App. 60a, again ignoring that a
ban on a name is not equivaent to a ban on a specific product
design.

“A governmenta body seeking to sustain a restriction on
commercid speech must demondtrate that the harms it recites are
real and that its redtriction will in fact dleviate them to a materid
degree.” Edenfieldv. Fane, 507 U.S. 761, 770-771 (1993). No
such demongtration has been made here.

The Act violates equa protection because it prohibits
products based on what is written on them and confines its
prohibition to named manufacturers. The name ban eschews
generic definitions which would have trested Smilarly-Stuated
manufacturersand consumersdike. See Rubinv. CoorsBrewing
Co., 514 U.S. 476, 487 (1995) (invaidating law banning disclosure
of acohol content on beer labds but dlowing it on wine and spirit
labels).

Equdly irrationd isthat the prohibition islimited to products
made and named by Springfield, ArmaL.ite, and other disfavored
companies, but “left unregulated are d| other firearms by non-listed
manufacturerswhich fire exactly thesamecartridges. . ..” Compl.,
J. Answer §98. By andogy, the legidature could not ban use of
agiven modd name on a Chevrolet, but dlow an equaly-powerful
Ford with any name.
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Soringfield Armory, 29 F.3d 250, invaidated abanona
lig of “assault wegpons’ (using the same names as New Jersey)
and “dight modifications or enhancements’ thereof, which it held to
be vague. The court explained:

[T]he ordinance is fundamentaly irrational and impossible

to apply consstently by the buying public, the sportsman,

the law enforcement officer, the prosecutor or the judge.

The Columbus ordinance outl aws assault weapons only by

outlawing certain brand names without induding within the

prohibition smilar assault wegpons of the same type,
function or capability. . . . The ordinance purports to ban

“assault wegpons’ but in fact it bans only an arbitrary and

ill-defined subset of these weagpons without providing any

explanation for its selections.
Id. at 252.

“Nor is there an explandtion for drafting the ordinance in
terms of brand name rather than generic type or category of
weapon.” Id. at 253. Since “dight modifications’ was void for
vagueness, the list of named firearms wasiirrationd:

Here, the catch-al phrase is the only dement that brings

any generdity to themeasure. The provison seemsintegra

to the ordinance since without it manufecturers could
circumvent the ban by merdly changing the names of the
liged weapons. In view of the arbitrary nature of the
ordinance. . . we hold the assault weapon provisons of the
ordinance. . . invdid?®

Id. at 254.
Insum, the Act’ sban on the use by specified manufacturers

2 See Citizens for a Safer Community v. Rochester, 627 N.Y.S.2d
193,197, 204 (Sup. 1994) (invalidating “ attemptsto make criminal the sale or
the possession of certain guns of some manufacturers while allowing the
possession of essentially identical guns made by others”).
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of specified names violates the rights to free speech and press and
to equa protection of the laws.

1. THE CLUB-MEMBERSHIP REQUIREMENT
VIOLATESFREEDOM OF ASSOCIATION

The First and Fourteenth Amendments to the U.S.
Condtitutionprotect theright to freedom of association and prohibit
a State from denying the equa protection of the laws. The Act
violates these rights by having required, as a condition of
regidration of assault firearms and large capacity magazines,
membership in certain clubs

Section 2C:58-12b(4) provides that an assault firearm
declared “legitimate’ by the Attorney Generd and purchased by
May 1, 1990, may be registered within one year of the effective
daeif: the owner is“amember of arifle or pistol dubin existence
prior to the effective date,” the owner “joined the club no later than
210 days dfter the effective date,” and the club filesits charter with
the Superintendent of State Police within 180 days of the effective
date. Section 2C:39-3] makes possession of a large capacity
ammunition magazine lawful only for a registrant. The registrant
need not remain a club member.

The club membership requirement discriminates againgt
petitioners who were not members within the prescribed time, but
who owned “legitimate’ assault firearms and large capacity
magazines purchased before May 1, 1990.* It preconditions a
liberty and property right not on prior lawful property ownership,

24 Persons were not club members for various reasons, including
disagreement with club beliefs on political issues, high fees, inability to be
endorsed by members, desire not be associated with club members, lack of
open memberships, and lack of a club within a convenient distance. Cir.
App. 228a-2293,162a-163a
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but on membership in a private club and sacrifice of privacy
interestsinthefact of one smembership. By requiring membership
only in the regigtration period, it discriminates againgt personswho
were not membersthen, but who later joined aclub, and in favor of
persons who were members during the registration period, but who
theresfter let their membership lapse,

Many gun clubswhich registered with the Attorney Generd
are dfiliates of the Nationd Rifle Association (“NRA™), which is
highly palitical, and promotes hunting. Of 1156 members reported
onclub rogters, only 51, or 4.6 %, werewomen. A noncitizen may
not join some clubs. Cir. App. 237a-238. For one who opposes
the NRA or hunting, club membership required endorsement of
adverse beliefs. A woman may not fed a ease in a mae-
dominated club. Despitethisevidence, the district court concluded
that the association hereisnot palitica or infused with beliefswhich
are offendve to some, that no fundamenta right isinvolved, and the
rationa relation test applies. Cir. App. 49a, 52a-53a. The court
of appeds did not address the issue.

Section 2C:58-12a required the Attorney Generd to
promulgate a list of assault firearms “used for legitimate target-
shooting purposes,” adding that “thislist shdl include. . . any . ..
assault firearm used in competitive shooting matches sanctioned by
the Director of Civilian Marksmanship [*DCM”] of the United
States Department of the Army.” DCM-sanctioned matches, like
shooting matches in generd, require no club membership.
Membership in a dub is not a condition for digibility for
paticipaion in the Civilian Marksmanship Program. See § 1613,
Tit. XVI,104 P.L. 106, 110 Stat. 186 (1996). “All UScitizens 16
years of age or older,” without any requirement of club
membership, may enter DCM matches. 32 C.F.R. § 544.30(a),
(b). Moreover, dl rifle ranges built with federd funds are open to
al persons without any club-membership requirement. 10 U.S.C.
8§ 4309(a).
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No nexus exids between club membership and
competitions. A competitor need not beinaclub, and aclub need
not sponsor competitions or even have arange.

The Firs Amendment encompassesthe right to “associate
withothersin pursuit of awidevariety of political, socid, economic,
educationd, rdigious, and culturd ends” Roberts v. United
Sates, 468 U.S. 609, 622-23 (1984). “Freedom of association
... plainly presupposes a freedom not to associate” Boy Scouts
of America v. Dale, 120 S. Ct. 2446, 2451 (2000). “To
determine whether a group is protected by the Firs Amendment's
expressve associationd right, we must determinewhether the group
engages in ‘expressve association”  The Firss Amendment's
protection of expressive association is not reserved for advocacy
groups.” 1d. Through their association with the NRA, gun clubs
engage in advocacy. Further, gun clubs are much like the Boy
Scouts in the following respects:

The Boy Scouts seeks to indtill these values by having its

adult leaders spend time with the youth members,

ingructing and engaging them in activities like camping,
archery, and fishing. . . . It seems indisputable that an
association that seeks to transmit such a system of vaues

engages in expressve activity. SeeRoberts supra, at 636

(O'Connor, J., concurring) (“ Even the training of outdoor

aurvivd ills . . . might become expressive when the

activity is intended to develop good morals, reverence,
patriotism, and a desire for sdlf-improvement”).
Id. at 2452.

The Act violates freedom of association not only by

compdling membership in a gun club, but aso by requiring a

% The Court could have also listed Scout programs at gun clubs.
E.g., Di Cosalav. Kay, 91 N.J. 159, 450 A.2d 508, 512 n.4 (1982) (Boy Scout
rifle range rule requiring presence of NRA member).
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registrant to report such membership. “State action which may
have the effect of curtalling the freedom to associate is subject to
the closest scrutiny.” NAACP v. Alabama, 357 U.S. 449, 460-61
(1958) (invdidating compelled disclosure of memberships).

Gavett v. Alexander, 477 F.Supp. 1035, 1044-45 (D.
D.C. 1979), found alaw requiring NRA membership for purchase
of a military rifle from the government to be violative of free
association and equd protection. While the law's purpose was to
promote marksmanship, “it is obvioudy possible to become a
competent marksman on an individual bass’ and “outsde an
organizationd framework.” 1d. at 1048. The NRA membership
requirement did not even passtherationa basistest. 1d. at 1044-
45, 1049. The questionin Gavett was the same as here: “is the
requirement of NRA membership ‘the means least redtrictive’ of
First Amendment freedoms to achieve the government’ slegitimate
end? The answer to that question must clearly bein the negative.”
Id. at 1046.

The fact that the gun clubs are by definition private makes
the requirement dl the more suspect. “Compelled support of
private asociation is fundamentaly different from compelled
support of government.” Abood v. Detroit Board of Education,
431 U.S. 209, 259 n.13 (1977) (Powell, J., concurring).

Moreover, the Act irrationdly discriminatesin favor of gun
club members and against non-memberswho owned the sametype
of property before the enactment.  This discrimination deprives
citizens of the equa protection of the laws.

Hetherton v. Sears, Roebuck & Co., 652 F.2d 1152,
1157-58 (3rd Cir. 1981), invdidated a law requiring firearm
purchasersto be identified by two freeholders, on the basis that a
gate cannot “ arbitrarily establish categories of personswho can or
cannot buy thewegpons. Clearly, Delaware could not limitthesde
of firearms to menonly or to members of certain religious groups.”
Many responsble citizens do not own redl edtate, id. at 1158, just
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as here many respongble citizens are not gun club members. “To
limit the options of prospective purchasersfor gunsto arequirement
that only people who own red estate can identify the purchasersis
not more condtitutionaly permissible than a requirement that only
Catholics or Blacks or Indians can identify purchasers of
handguns” 1d. at 1160.

Similarly, typica club rules require a non-member to be
sponsored by club members and voted in by the membership.2®
Some persons did not join clubs here because of inability to be
endorsed by members. Cir. App. 162a-163a. Ability to register
an assault firearm was thus predicated, smilar to Heatherton, on
having been endorsed by others.

Klar v. Byrne, 727 F.2d 633, 635 & n.2 (7th Cir. 1984),
uphed a handgun prohibition with an exception for handguns
registered before the effective date. The grandfather clause was
held rationa becauseits purpose was“the protection of thereliance
interests of those who purchased handguns legdly before the
effective date of the ordinance” Id. at 641. “The purpose of
protecting those who relied on prior laws. . . isamatter of Smple
fairness. Governments enact laws which invite citizens to invest
their money and time and to arrange their affairs in reliance upon
thoselaws.” Id. at 641-42.

That is the Achilles hed of the Act here — it irrationdly
protects the reliance interests of club members and abrogates the
equal reliance interests of persons who were not club members.
Persons are treated differently based on how they exercised their
right to freedom of association. Sklar notes. “Where plaintiff can
show that a grandfather provison impinges on a fundamental
persona right . . ., courts should apply the compelling governmentd
interest standard.” 1d. at 639.

% E.g.,Concord Rod and Gun Club, Inc. v. Massachusetts Comm.
Against Discrimination, 402 Mass. 716, 719, 524 N.E.2d 1364 (1988).
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Invalidating an assault wegpon registration scheme,Peoples
Rights Organization, 152 F.3d 522, noted that the equal
protection clause “keeps governmental decisonmakers from
treating differently personswho are in dl rdevant respects aike.”
Id. at 531, quating Nordlinger v. Hahn, 505 U.S. 1, 10 (1992).
Protecting the reliance interests of al equally would have been
proper, but the law irrationdly grandfathered only the firearms of
those who had registered them under the prior law, which had been
declared void. 152 F.3d at 531-32. Unlike federa law, which
grandfathered dl assault wegpons* that werelawfully possessed on
the date of the statute'senactment,” the grandfather clausefailed the
rationd badis test. “Even in the ordinary equa protection case
cdling for the most deferentia of standards, we insst on knowing
the relation between the classification adopted and the object to be
atained.” 1d. a 532, quoting Romer v. Evans, 517 U.S. 620, 632
(1996).%"

In sum, by irrationaly discriminating between persons
based on whether they were members of gun clubs by a specified
date, the Act deprives non-club members of equa protection of the
laws and violates their right to freedom of association.

CONCLUSION

This Court should grant this petition for awrit of certiorari
to review the judgment of the U.S. Court of Appedlsfor the Third

" Galioto v. Dept. of the Treasury, 602 F.Supp. 682 (D. N.J. 1985),
vacated asmoot 477 U.S. 556 (1986), invaidated afederal prohibition which
alowed felons, but not ex-mental patients, to have their right to possess a
firearmrestored. Thelaw classified persons*according to apast occurrence
in their lives,” allowed one class to show capacity for “handling firearms
safely in the future,” and denied that to the other, similarly-situated class.
Id. at 689. Heretoo, the classification isbased on an irrelevant past event:
club membership on an arbitrarily-specified date.
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