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In medieva English law, atrid on acontested issue would proceed until the matter could
be settled by the resolution of a single fact. The continuing debate about whether the Second
Amendment! guaranteesaright of the American peopleto keep and bear arms, or apower of state
governments to have a militia, can likewise be resolved by focusing on the politica leader in the
Early American Republic who wrote more than anyone €l se about the right to arms: Tench Coxe.

Coxe, aPhiladdphian, wrote numerous widely-circulated articlesin favor of the proposed
new Condtitution, and, later, about the proposed Bill of Rights. He was appointed to subcabinet
positions (just below a Cabinet Secretary) by Presidents Washington, Adams, Jefferson, and
Madison. In the Jefferson adminigration, his dutiesincluded procuring firearms for militiamen who
could not afford to purchase their own wegpons. From his gppearance on the national stagein the
late 1780s, until his death in 1824, Coxe wrote prolificaly, with his work appearing in major
newspapers, inlengthy reportsfor Presidents, and in persond correspondence with leading political
figures

Today, Coxe is known to economic historians as a leading forerunner of the American
Nationaist School of economics, with his advocacy of a“baanced” and sdf-sufficient nationa
economy in which both agriculture and manufacturing were emphasized. (Aswe shal see, part of
his economic vison included what proved to be a very successful effort to develop the nascent
American firearms industry.?) Coxe is known to politica historians for his role in the election of
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1800, when he wrote articles charging Presdent Adams with sympathy for monarchy. To legd
higorians, Coxe is best known for his federalist writings in 1787-88, in favor of the new
Condtitution; these writings have been quoted approvingly by the Supreme Court, and Coxe has
been recognized as belonging to the * other Federaists’—men such John Dickinson, James Wilson,
and Noah Webster whose federdist writings (while not contributing as much to enduring political
theory as did Madison, Hamilton, and Jay in The Federalist) played a mgor role in winning
popular support for the Congitution, and in explaining what the Congtitution meant to its
contemporaries.

Coxe isdso centrd to the Second Amendment debate. In the past two decades, the once-
ignored Second Amendment has been the subject of scores of law review articles. Almogt al of
these articles adopt what is now called the “Standard Modd” of the Second Amendment-the
interpretation that the Amendment guarantees the right of individual Americansto own and carry
firearms:2 In the Standard Modd literature, Coxe is very common,* while critics of the Standard

JacoB E CookEg, TENCHCoXE AND THE EARLY RepusLIC (U.N.C. Pr. 1978) isthe major comprehensive
work on Tench Coxe. A bibliography of scholarship about Coxeisavailablein Lucy FISHER WEST, GUIDE TO
THE MICROFILM OF THE PAPERS OF TENCH CoxE 18 (Historical Soc. of Penn. 1977). Coxe'spapersare available
to the publiconmicrofilm. PAPERS OF TENCH COXE IN THE COXE FAMILY PAPERS AT THE HISTORICAL SOCIETY OF
PenNNsYLVANIA (Microfilm, Phil.: Hist. Soc. of Penn., 1977) Reels 113-14. (Hereinafter cited as“ PAPERS OF TENCH
Coxe.”)

References to Coxe'sroleasPurveyor of Public Suppliesin the Jefferson and M adison administrations
abound in accounts of the development of firearms technology in the early republic. E.g., S. NORTH AND R.
NORTH, SIMEON NORTH: FIRST OFFICIAL PIsTOL MAKER OF THE UNITED STATES 75, 90-91 (1913); J. Hicks, NOTES
ON U.s. ORDNANCE, II: 1776-1941 21, 52 (1941); F. DEYRUP, ARMS MAKING IN THE CONNECTICUT VALLEY 41-48
(1970).

3. Perhaps surprisingly, what distingui shesthe Second Amendment schol arship from

that relating to other constitutional rights, such as privacy or free speech, is that there

appears to befar more agreement on the general outlines of Second Amendment theory than

existsinthoseother areas. Indeed, thereis sufficient consensuson many issuesthat onecan

properly speak of a“ Standard Model” in Second Amendment theory, much as physicistsand

cosmologists speak of a “Standard Model” in terms of the creation and evolution of the

Universe. In both cases, the agreement is not complete: within both Standard Models are

parts that are subject to disagreement. But the overall framework for analysis, the questions

regarded asbeing clearly resolved, and those regarded as still open, areall generally agreed

upon. Thisiscertainly the case with regard to Second Amendment scholarship.

Glenn Harlan Reynolds, A Critical Guide to the Second Amendment, 62 TENN. L. Rev. 461, 463 (1995).

4. L.A. Powe, J., Guns, Words, and the Constitutional Interpretation, 38 WM. & MARY L. Rev. 1311, 1353
(1997); ThomasMcAffee & Michael J. Quinlan, Bringing Forward the Right to Keep and Bear Arms: Do Text,
History, or Precedent Stand in the Way? 75 N.C. L. Rev. 781 (1997); David E. Murley Private Enforcement of
The Social Contract: Deshaney and The Second Amendment Right to Own Firearms, 36 Duq. L. Rev. 15(1997);
Frank Espohl, The Right to Carry Concealed Weapons for Self-defense, S. ILL. U.L.J. 151 (1997); Glenn Harlan
Reynolds, A Critical Guideto the Second Amendment, 62 TENN. L. Rev. 461, 467-68 (1995); Clayton Cramer and
David B. Kopel, Shall Issue: The New Wave of Concealed Handgun Laws, 63 TENN. L. Rev. 679 (1995); David
B. Kopel Lethal Laws, 1I5N.Y. L. S. J. INTL. & Comp. L. 355 (1995); Anthony J. Dennis, Clearing the Smoke
Fromthe Right to Bear Arms and the Second Amendment, 29 AKRON L. Rev. 1 (1995); Stephen P. Halbrook,
Second Class Citizenship and the Second Amendment in the District of Columbia, 5 Geo MAsoN U. Civ. RTs.
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Model never admit his existence.® But even inthe Standard Moddl literature, the focus has almost
exdusvely been on Coxe swritingsin 1787-89, in derogation of his subsequent writings and his
sarvicein the subcabinet, both of which reveal important aspects of what theright to keep and bear
arms meant to its early advocates.

As the Standard Mode has become a near-unanimous consensus among lega scholars
who have written on the Second Amendment, the competing “ stat€ srights’ theory of the Second
Amendment has nearly vanished from legd literature. Instead, the opponents of the Standard
Model have adopted what might be cdled the “nihilist theory” of the Second Amendment: the
Second Amendment means nothing at dl. This view was first advanced by Garry Willsin aNew
York Review of Books atide in which Wills asserted that James Madison, author of the Second

L.J 105, 123 (1995); Thomas J. Walsh, the Limits and Possibilities of Gun Control 23 CapiTAL U. L. Rev. 639
(1994); Stephen P. Halbrook, Rationing Firearms Purchases And The Right to Keep Arms: Reflectionson The
Billsof Rightsof Virginia, West Virginia, And The United States 96 W.V. L. Rev. 1(1993); Stephen P. Halbrook,
The Right of the People or the Power of the State: Bearing Arms, Arming Militaries, and the Second
Amendment, 26 VAL. U. L. Rev. 131, 140 (1991); Stephen P. Halbrook, Encroachments of the Crown on the
Liberty of the Subject: Pre-Revol utionary Originsof the Second Amendment, 15DAYTON L. Rev. 91, 121 (1989);
Robert Shalhope, The Armed Citizen in the Early Republic, 49 Law & CoNTEMP. PrOBS. 125 (1986); David
Hardy, Armed Citizens, Citizen Armies: Toward a Jurisprudence of the Second Amendment, 9HARv. JL.& Pus.
PoL’y 559, 609-10 (1986); Stephen P. Halbrook, What the Framers Intended: A Linguistic Analysisof the Right
to “Bear Arms’, 499 L. & ConTEMP. PrROBS. 151, 155-56 (1986); Don Kates, Handgun Prohibition and the
Original Meaning of the Second Amendment, 82MicHL. Rev. 204 (1983); Robert Dowlut, The Right to Arms,
36 OKLA. L. Rev. 65 (1983); Robert Dowlut & Janet A. Knoop, State Constitutions and the Right to Keep and
Bear Arms, 70kLA . CITY L. Rev. 177, 207 n. 128 (1982); Stephen P. Halbrook, To Keep and Bear their Private
Arms: The Adoption of the Second Amendment, 1787-1791, 10 N. Ky. L. Rev. 13, 17, 29-30 (1982); Stephen P.
Halbrook, The Jurisprudence of the Second and Fourteenth Amendments, 4 GEo. MAsoN U. L. Rev. 1 (1981).

The above articles comprise about athird of the total of “Standard Model” articles published since
1980. For acomplete list of such articles, see, eg., David B. Kopdl, The Second Amendment in the Nineteenth
Century, 1998 B.Y.U. L. Rev. (1998, forthcoming).
5. The sole exception is David C. Williams, who cites Coxe, quite properly, for the proposition that the militia
was intended to be universal. (Williams goes on to argue that since the government hasfailed to promotecivic
virtue through auniversal militia, the Second Amendment right to arms has vanished.) David C. Williams, The
Militia Movement and Second Amendment Revolution: Conjuring with the People, 81 CorNELL L. Rev. 879
(1996); David C. Williams, Civic Republicanism and the Citizen Militia: The Terrifying Second Amendment,
101 YALE L.J. 551 (1992).

For anti-Standard Model articles which fail to address Coxe' swritings, see Carl Bogus, The Hidden
History of The Second Amendment, 31 U.C. Davis L. Rev. 309 (1998); John Dwight Ingram & AlisonAnnRay,
TheRight (?) ToKeep and Bear Arms, 27 N.M. L. Rev. 491 (1997); Andrew D. Herz, Gun Crazy: Constitutional
False Consciousness and the Dereliction of Dialogic Responsibility, 75 B.U. L. Rev. 57 (1995); Carl Bogus,
Race, Riots, And Guns 66 U.S.C. L. Rev. 1365 (1993); George Anastaplo, Amendments to the Constitution of
the United States, LovyoLA U. oF CHI. L.J. 631 (1992); Michael J. Palmiotto, The Misconception of the American
Citizen’s Right to Keep and Bear Arms, 4 J. FIREARMS & PuB. PoL. 85 (1992); Dennis A. Henigan, Arns,
Anarchy and the Second Amendment, 26 VAL. U.L. Rev. 107 (1991); Keith A. Ehrman & DennisA. Henigan, The
Second Amendment i nthe Twentieth Century: Have You Seen Your Militia Lately? 15DAYTON L. Rev.5(1989);
Warren Spannaus, State Firearms Regulation and the Second Amendment, 6 HAMLINE L. Rev. 383 (1983);
Samuel Fields, Guns, Crime and the Negligent Gun Owner, 10 N. Ky. L. Rev. (1982). The abovelist comprises
virtually all of the anti-individual law review articles written about the Second Amendment since 1980.
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Amendment, had pulled a hoax on the entire nation; despite what Madison’s contemporaries
thought, the Second and Third Amendments have no content.® In a letter to the editor, Glenn
Harlan Reynolds quoted the most contemporaneous known expostion of the Second
Amendment—a newspaper by article written by Tench Coxe, just days after Madison introduced
the Bill of Rightsin Congress.” Coxe described the Second Amendment as an individua right, and
Madison wrote Coxe a letter praising Coxe's article® Wills replied angrily that just because
Madisonwroteto Coxe approvingly about Coxe' sarticle does not mean that Madison agreed with
the article.® (Indeed, if Madison were so dishonest that he would defraud the American nation
whenwriting the Bill of Rights, it would be reasonable to expect that Madison would dso liein his
persona correspondence.)

Thus, as Willsimplicitly acknowledged, to accept Coxe isto accept the Standard Model .
Was Willsright to dismiss Coxe 0 curtly? Coxe was certainly not in the firg-rank of historica
importance with Madison and Jefferson, with whom he corresponded. But the Dictionary of
American Biography concludes that Coxe “was a handsome, winning person, capable and
versatile, high in the second rank of men of his day.”*°

Evenif the evidencefor the Standard Modd is overwheming without Coxe (for example,
thereisno writing from the 1787-93 which sates either the “ sat€ srights’ or the “nihilist” thesis';
al legd scholarship from the creation of the Second Amendment through the first decades of the
twentieth century considered the Second Amendment to guarantee an individud right'?; the
Supreme Court has repestedly treated the Second Amendment as an individua right, and never
as anything dse'?), Coxeisdill important. No-onein the Early Republic wrote more about the right
to ams than did Coxe. The nature of a wdl regulated militia, the meaning of a free Sae, who
condtitutes the people, the penumbras of keeping and bearing, and the arms protected from
infringement were al topics discussed by Coxe.

This article will be divided into four Parts, each of which correspond to mgor
developments in the republic’ s early history and to Coxe' s atention to the right to keep and bear
ams. In the first phase, discussed in Part |, Coxe emerges as a leading proponent of the
Condtitution. After tirelesdy defending the proposed new government from anti-federaist criticism,

6. Garry Wills, To Keep and Bear Arms, N.Y. Rev. Books, Sept. 21, 1995.

7. Glenn Harlan Reynolds, N.Y. Rev. Books, Oct. 1995.

8. See text atinfra note 77.

9. Garry Wills, N.Y. Rev. Books, Oct. 1995. Wills' use of invective rather than reason was unfortunate, but
probably would not have surprised Coxe. Just after the el ection of 1800, during which Coxe had written article
after article in support of Thomas Jefferson's successful candidacy, the pro-Federalist Philadel phia Gazette
ran alarge-type headline-with no supporting text—which shrieked "TENCH COXE ISINSANE." PHIL. Gaz., Dec.
9, 1800, quoted in CookE, supra note 2, at 381.

10. DICTIONARY OF AMERICAN BIOGRAPHY (1997)(CD-Rom edition).

11. All known documents relating to the creation of the Second Amendment are collected in ORIGIN OF THE
SeconD AMENDMENT (David E. Young ed., 1991).

12. David B. Kopel, The Second Amendment in the Nineteenth Century, B.Y.U. L. Rev. (1998, forthcoming).
13. David B. Kopel, Communitarians, Neo-Republicans, and Guns. Assessing the Case for Firearms
Prohibition, 56 MARY. L. Rev. 384, 525-41 (1997)(discussing Supreme Court cases).
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he championed the Bill of Rights. The second phase begins with Coxe's service in the Treasury
Department of Presidents Washington and Adams, and endswith Coxe herading the Jeffersonian
banner againgt President Adams in the 1800 eection, chastising him for his aleged neglect of the
militia

In Part 111, Coxe advises the Republican president on arming the populace and avoiding
gtanding armies. Appointed Purveyor of Public Suppliesunder Presidents Jefferson and Madison,
Tench Coxe encouraged the American firearms industry, and procured arms for militias in the
period leading up to the War of 1812. At the request of the Madison administration, Coxe
undertakes athorough andlysis of the American economy, including the role of the burgeoning gun
manufacturers. In the fourth and fina phase, discussed in Part 1V, the aging warrior once again
picks up the pen in an effort to defeat the eection of an Adams as president. Writing againg the
candidacy of John Quincy Adams, Coxe provides his most comprehensive exposition of the
protection accorded the right to keep and bear arms inrepublics, and theinfringement of thisright
in monarchies.

|.“ToKeep And Bear Their Private Arms’: The Adoption of The Congtitution and the
Bill of Rights

A. Who Was Tench Coxe?

Tench Coxe came from a family used to a leading role in public affairs. His great-
grandfather Daniel Coxe was a physician to Charles |l and to Queen Anne.* Although Danid
Coxe never left England, he served as Governor of New Jersey, and bought huge tracts of land
throughout America. He attempted to settle a colony of Hugenouts in Virginia, but failed.™® (The
Hugenouts, having been disarmed by the French government, were being oppressed through the
quartering of sanding armiesin their homes, and many of them were attempting to emigrate.) Danie
Coxe' s son, aso named Daniel Coxe, served as Colond in the British Army in North America,
settled in Pennsylvania, and served on the colony’ s Supreme Court, and later as Speaker of the
state Assembly, and till later on the New Jersey Supreme Court.X® Daniel Coxe was, as his
grandsonwould be, astrong advocate of American unity; in 1722 he wrote abook proposing that
the 13 colonies be united by an assembly of delegates from each dtate, and by a nationd
executive.’

Tench Coxe on his mother’s Sde was the grandson of Tench Francis, “the undisputed
leader of the Pennsylvania bar of his time,” whose e oquence earned him the appointment of

14. Dict. Am. Bio., supra note 10.

15.1d.

16. 1d.

17. DANIEL CoXE, A DESCRIPTION OF THE ENGLISH PROVINCE OF CAROLANA, BY THE SPANIARDS CALL'D FLORIDA,
AND BY THE FRENCH LA LOUISIANE ALSO OF THE GREAT AND FAMOUS RIVERM ESCHACEBE ORM 1ssIssiPPI (London,
1722).
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Attorney Generd of Pennsylvania.® One of Tench Coxe's uncles (by marriage) was Chief Justice
Edward Shippen of the Pennsylvania Supreme Court.'® Coxe s cousin Tench Tilingham served as
anegotiator with the Onandaga Indians on behdf of the Continental Congress, and then as aide-
de-camp to Generd Washington throughout the Revolutionary War.? Through the Tilinghams,
Tench Coxe was relaed to one of the leading families in Maryland and Pennsylvania, which
contained outstanding lawyers who aso served as militia officers and in the Continental Army.2

Tench Coxe was a twenty-year-old son of a merchant resding in Philadelphia,
Pennsylvania, in 1775 when the War for Independence broke out. Although he was not paliticaly
motivated and did not formaly choose Sdesin the early years of the Revolution, he did athriving
business with Loydists and the British army when the city was occupied-a business which would
have been impossble had not the British military commanders decided to dlow it.

There is no indication that young Tench Coxe played any role in the Pennsylvania
condtitutiona convention of 1776, which adopted aDeclaration of Rightsreflecting the experiences
of Boston asfollows: “ That the people have aright to bear aamsfor the defense of themsalves, and
the state . . . .”? The Condtitution also provided that “the freemen of this commonweslth and their
sons shall be trained and armed for its defensg’™ and that “the inhabitants of this Sate shal have
liberty to fowl and hunt” in unenclosed lands®*

After radical Patriotstook power, Coxeleft Philadel phiafor afew months, returning when
the city was occupied by British Generd Howein September 1777. Coxeremained in Philadelphia
after the British departed in 1778, and was credibly accused by some Patriots of having Royaist
sympathies, and of having briefly served in the Britisharmy.? Although Coxe's trading successes
during the period of British occupation lent considerable support sere-eredenceto the charges,
nothing came of the allegations, and the Revol ution ended before Coxe became activein politics.?®

18. DicT. AMm. Bio,, supra note 10.

19. One of the Chief Justice's daughters, Margaret, married Benedict Arnold.

20. DicT. AM. Bio., supra note 10.

21.1d.

22. CONST. OF PenN., art. |, § 13 (1776).

23. Id.atart. Il, §5.

24.1d. at art. I11, §43.

25. Coxe' suncle by marriage, Chief Justice Edward Shippen, wasa“moderate Loyalist.” DicT. AM. Blo., supra
note 10. Coxe' s cousin-once-removed, Benedict Arnold, was a Patriot general, and then atraitor.

26. Inthisregard, Coxe was fortunate. Although nothing was proven against him, his move into Philadel phia
when the British returned, coupled with British tolerance for his trading company, suggest that the British
regarded him as a sympathizer. Since Coxe was related to Peggy Shippen—a prominent lady of Philadelphia
society, who was also Benedict Arnold's wife—it is not impossible that Coxe was passing to the British
information that Coxe gleaned from his commercial activities.

At the least, Coxe was no Patriot in the early part of the Revolution. Thisfact would be used against
him again and again by his enemies in Pennsylvania politics. But other Americans, including Hamilton,
Jefferson, and Madison, apparently did not consider Coxe's error as a young man to bar him forever from
appointment to important positions. See text at notes- , - , -. Indeed, a policy restricting federal work only to
personswho were "right from the start” in 1776 would have deprived the United States of the services of John
Jay. Jay opposed war with Great Britain, played aleading rolein the Olive Branch Petition sent to King George,
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Coxe was liged as a miilitia private in the Pennsylvaniamilitiarecords of 1780, 1787, and 1788.%

Despite Coxe sfalureto play aleading role in the Revolution in Pennsylvania, the events
of the Revolution gppear to have influenced Coxe s palitica philosophy on the issue of man and
arms, since most of what Coxe later wrote about the connection between arms and freedom was
consgtent with revolutionary Petriot philosophy. For example, Coxe, like the delegates who
created Pennsylvania s 1776 Condtitution, and like other Patriots of revolutionary Pennsylvania,
saw a direct connection between the right to hunt and the strength of the militia as a check on
tyranny.?®

Also, Generd Howe, when occupying Philadd phiain 1778, had disarmed the population,
and (as reported in Philadd phia newspapers), Generd Gage had done the sameto the citizens of
Boston in 1775.% Although we do not know how Coxe reacted to the disarmament at the time,

and seriously considered leaving the United States when war broke out. Sandra F. VanBurkleo, John Jay, in
THE OXFORD COMPANION TO THE SUPREME COURT OF THE UNITED STATES 446, 446 (ed. Kermit Hall 1992).

It seems probablethat Coxe'sdesireto rid himself of all taint associated with sympathy for the British
played somerolein hisfervent attacks on John Adamsin 1800 for Adams' lack of hostility towardsthe British.
See text at notes - .

27. HUTCHESON, supra note 2, at 8.

28. See PENN. CoNstT. (1776), supra note . Coxe' s criticisms of John Quincy Adams (see text at notes - -, infra)
followthe samereasoning asa 1776 Patriot arti cle showing the connecti on between Britain’ srestrictive hunting
laws and the disarmed British public’ sreliance on a standing army:

[T]he possession of hunting dogs, snares, nets, andother enginesby unprivileged persons
[in Britain], has been forbidden, and, under pretense of the last words, guns have been
seized. . .. [T]hiswas not legal, as guns are not engines appropriate to kill game. . . .

... Thus...thefreeholders of moderate estates are deprived of anatural right. Nor is this
al; the body of the people kept from the use of guns are utterly ignorant of the arms of
modern war, and the kingdom effectually disarmed, except of the standing force. . . .

Remarks on the Resolve, PENN. EvE. PosT, Nov. 5, 1776, at 554.
29. Howe' sdisarming policies were carried out by Joseph Galloway, a Pennsylvania L oyalist:

Galloway was requested to recruit his staunchest supporters and assume responsibility for
taking a census of the city. Hewasinstructed to . . . apprehend any residents suspected of
being dangerousto the security of thecity, and confiscate any weaponsintheir possession.
He selected personal henchmen in every ward to conduct the survey and take the necessary
action against the disaffected rebels.

JOHN W. JACKSON, WITH THE BRITISH ARMY IN PHILADELPHIA, 1777-1778 20 (1979).
30. Asreported in Philadel phia aPennsyl vania Evening Post, shots were first fired by the British in Lexington
when militiamenrefused to obey an officer'scommand, “ Disperse, yourebels, D--N you, throw down your arms,
and disperse. ...” PenN. EvE. PosT, May 11, 1775, at 3, col. 1. The opening of hostilities in the countryside
provoked British General Gageto proclaim that the private citizens of Boston, even though not involved in any
way, must deliver their armsto the authorities.

The Post reported that “the Governor and gentlemen of Boston have agreed to open the town, on
condition of the inhabitants delivering up their armsto the Selectmen.” 1d., May 2, 1775, at 2, col. 2. The writer
added: “ The Governor engages to protect the lives and property of such as choose to stay. To who choose
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his later writings, and sometimes his language, are closdaly digned with the palitica philosophy of
vehement opposition to firearms confiscation which was expressed by the Patriots of the timein
Philadelphia

B. Beforethe Constitutional Convention

When the Revolution ended, Coxe formed the international merchant firm of Coxe &
Frazier. He began to take an interest in politica reform. Besides playing a leading role in the
Philadel phia Society for Alleviating the Miseries of Public Prisons®, Coxe served as secretary of
the Pennsylvania Society for Promoting the Abolition of Savery, of which Benjamin Franklinwas

to quit the town, to go where they please. . . .” After collecting the arms, Gage refused to allow the people to
leave Boston. It was reported from New London:

By the post, who left the head quarters at Roxbury, last Monday o'clock P.M. we
learn that only two persons have been permitted to come out of Boston that day, that no
more of theinhabitantswould be permitted to leave thetown for the present; and that on the
same day atown meeting was to be held in Boston, when the inhabitants were determined
to demand the arms they had deposited in the hands of the Selectmen, or have liberty to
leave the town.

Id., May 20, 1775, at 3, cols. 1-2.

Meanwhile British troops began plundering houses in Boston, and Gage proclaimed martial law,
ordering the Patriotsto lay down their arms. Id., May 25, 1775, at 2, col. 1; June 24, 1775, at 2. Thefollowingis
atypical Patriot's response:

What terms do you hold out in this gracious proclamation?. . . Now, Sir, waiving all that may be said
of your hypocrisy, cruelty, villanry, treachery, perfidy, falsehood, and inconsistency, are you not
ashamed to throw out such aninsult upon human understanding, asto bid people disarm themselves
till you and your butchers murder and plunder them at pleasure! We well know you have orders to
disarmus, and what the disposition of the framers of these ordersis, if we may judge from the past,
can be no secret.

E Ludlow, To the Vilest Tool of the most profligate and tyrannical Administration that ever disgraced a
Court. Inhuman Butcher! 1d., June 27, 1775, &t 1, cols. 1-2.
An editorial on Gage' sproclamation stressed that an armed popul ace must keep government in check:

The opposing an arbitrary measure, or resisting anillegal force, is no morerebellion thanto
refuse obedience to a highway-man who demands your purse, or to fight awild beast, that
came to devour you. It ismorally lawful, in al limited governments, to resist that force that
wants political power, from the petty constable to the king. . . . They are rebels who arm
against the constitution, not they who defend it by arms.

“A Freeman," id. at 2, cols. 1-2.

31. The society was the "first effective reform organization of itskind of the country.” Cooke, supra note 2, at
92.

32." The bulk of the societies paperwork was handled by Cox, who more than any other individual deserve
credit for theaccomplishmentsof thegroup.” Cooke, supra note 2, at 93. Among the group'saccomplishments
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president.® In 1786, Coxe represented Pennsylvaniaand served asthe Secretary for the Annapolis
Convention, the effort to revise the Articles of Confederaion, which set the stage for the
condtitutiona convention the following year.* (In 1997, Justice Thomas cited Coxe's Annapolis
Convention analysis of the barriers to intertate trade.*®) Coxe was also appointed to represent
Pennsylvaniain the Continental Congress>®

Among the many commodities dedt in for many years by thefirm of Coxe & Frazier were
firearms. A sample of business records from the year 1786 exemplify the extent of the company’s
involvement in the firearms businesses, and dso reflect politico-military conditions a that time.
Some New Y ork militiacompanieslacked sufficient muskets of acommon bore, and ordered two
hundred stands from the firm.®” (Two decades |ater, Coxe, asthefedera government’ s Purveyor
of Public Supplies, would mekeamgor effort to Sandardize militiafirearms)) The state of Georgia
had ordered 500 stands of armsfor the Georgiastate militia, and a Southern distributor observed
how dangerous conditions were in the degp South: “you gpprehend they will want them for there
is scarcely a doubt, but they will be engaged in an Indian war -- if they should not purchase we
apprehend thisstate [South Caroling] will . .. ."® A Northern distributor who ordered from Coxe
likewise noted how the people were arming themselves in response to palitica ingability: “The
present uneasiness in Massachusetts [Shay’ s Rebellion] had caused a great demand for muskets,
in consequence of which we have disposed of about three hundred of yourswith bayonets & ca
three dollars each . . . .”*® Like most others in the arms business, Coxe made arms for private
purchase (thefirearms sold in Massachusetts), for sate militias (Georgia), and for moreloca militia

were disseminating arguments against slavery to anational audience, assisting in theformation of anti-slavery
societies in other states, providing free legal aid to free blacks in Pennsylvania, and convincing the
Pennsylvania Legislature to pass legislation constricting slavery in Pennsylvania so severely asto put it on
theroad to ultimate extinction. Id.

33. Franklin also happened to be avery strong militiaenthusiast. Asamember of the Pennsylvania Assembly,
Franklin wrote the militiaact of 1755. An Act for the Better Ordering and Regulating Such asare Willing and
Desirousto be United for Military Purposesin Pennsylvania, in3THE WORKS OF BENJAMIN FRANKLIN 48 (Jared
Sparks ed., Boston: Hilliard, Gray, & Co. 1837). While the bill was being considered, Franklin wrote a lengthy
article touting the militia, which Franklin later credited for having made possible the hill’ s passage. Benjamin
Franklin, A Dialogue Between X, Y, & Z, Concerning the Present State of Affairsin Virginia, inid. at 84. After
the Royal Governor vetoed amilitiabill in 1764, Franklin wrote ascathing criticism of the governor’ srationale.
“Veritas,” Remarks on a Particular Militia Bill Rejected by the Proprietor’s Deputy, or Governor, Sept. 28,
1764 (Phil.). 41d. at 95.

34. HUTCHESON, supra note 2, at 10-14; Cooke, supra note 2, at 96.

35. Camps Newfound/Owatonna, Inc. V. Town of Harrison, —U.S.-- (1997)(Thomas, J., dissenting).

36. HUTCHESON, supra note 2, at 15-16.

37. Rich. Warick to Capt. John Stagg, Nov. 13, 1786, PAPERS OF TENCH COXE, , supra note 2, at Redl 49, at 556.
Subsequent correspondence indicated this contract was not fulfilled, due to insufficient quantities with the
same bore.

“ A stand of arms consists of a musket, bayonet, cartridge-box and belt, with asword. But for common
soldiersasword is not necessary.” 1 NOAH WEBSTER, AN AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE
13 (9" ed. 1996)(1828)(emphasisin original).

38. Robt. Hazlehurst to Harrison & Nichols, Nov. 14, 1786, id. at 569.
39. Clarke & Nightingale to Coxe & Fraizer, Nov. 16, 1786, id. at 581.
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groups (New Y ork).

In the summer of 1787, while the congtitutional convention met in Philadelphia, Coxe
presented a paper urging indudtria development before the Society for Politicd Inquiries a the
house of Benjamin Franklin. The paper presaged the mgor role he would play in Jefferson and
Madison adminigrations promoting an early verson of American indugtrid policy. Among the
articles of which he urged domestic manufacture were gunpowder and ironworks.*°

C. Defending the Proposed Constitution

Lessthan ten days after the condtitutiona convention in Philadel phia ended, Tench Coxe
began defending the Condtitution, in a series of essays published in the Philade phia Independent
Gazeteer, and reprinted throughout the United States.*! Coxe sent the first two essays to James
Madison in New York, explaning, “My anxiety in favor of the new federd Congtitution has
induced me to attempt some comments on it, that might render it more clear and agreegble to the
people a large . . . .”*? Madison responded, “1 have received & perused with much pleasure the
remarks on the proposed Congtitution for the U.S. which you have been so good as to favor me
with,” promised to see that they were published in Virginia, and kept his promise.®®

Justice William Brennan, citing one of Cox€e's essays about the jurisdiction of federa
courts, noted that Coxe had been “widely reprinted” during the ratification debates.* Justice White
described Cox€'s essays as “the fird mgor defense of the Condtitution published in the United
States.”* “ Although Coxe's essays were not in the same literary league [as the Federalist], they
perhaps were contemporaneoudy moreinfluentid, precisdly becausethey werelessscholarly and
thus easier for most readers to follow. . . . As Madison, Rush, and other contemporaries
recognized, Coxe swritings . . . contributed materidly to the Congtitution's adoption.”*

While some historians in previous decades tended to look only to the authors of The
Federalist (James Madison, Alexander Hamilton, and John Jay) to understand the arguments
made for ratification of the Congtitution, modern historians have a broader view; Tench
Coxe-along with writers such as James Wilson, John Dickinson, Noah Webster, and others-- is
recognized as a “leading defender” of the Congtitution, one of the influentia “Other Federdigts’

40. TENCHCOXE, AN INQUIRY INTO THE PRINCIPLES ON WHICH A COMMERCIAL SYSTEM FOR THE UNITED STATES
SHouLD BE FOUNDED 21 (Philadel phia 1787).

41. 2 DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 128 (M. Jensen ed. 1976) (Hereafter
cited as DHRC). The convention ended on Sept. 17, 1787.

42. Sept. 27, 1787, 13 DHRC 251 (J. Kaminski and G. Saladino eds. 1981). See An American Citizen, | & 1l in
PHILADELPHIA INDEPENDENT GAZETTEER [hereinafter PHIL. IND. GAZ.], Sept. 26, 28, 1787. No. |11 was published
on Sept. 29.

43. Oct. 1, 1787, 13 DHRC, supra note 40, at 251-52; COOKE, supra note 2, at 113.

44, Atascadero State Hospital v. Scanlon, 473 U.S. 234, 273 n. 24 (1985)(Brennan, J., dissenting).

45. Nixon v. Fitzgerald, 457 U.S. 731, 773 n.14 (1982)(White, J., dissenting). Another Supreme Court case in
which Coxe figures—although as a character rather than a source of authority-- involved hiswife'sinheritance
from her father. M'llvaine v. Coxe's Lessee, 2 Cranch (U.S.) 280 (1802); 4 Cranch (U.S.) 207 (1804).

46. COOKE, supra note 2, at 111.
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who played amgjor role in shaping the debate over the Congtitution.*’ Indeed, even Garry Wills
admits that Tench Coxe “coordinated the efforts at ratification, establishing a network of
communications with federdists everywhere™® Thus, it is not surprising that Coxe has been
discussed and cited many times by legd historians-including scholars as diverse as Bruce
Ackermarf®, Michad McConnell*®, Herbert Hovenkamp,®! and Raoul Berger®>—regarding the
origind understanding of the Condtitution.

In No. IV of the series, Coxe argued that should tyranny threaten, the “friends to liberty
. .. usng those arms which Providence has put into their hands, will make a solemn gppedl to ‘the
power above' .”® Hence, the new Constitution no more needed adeclaration of rightsthan did the
Articlesof Confederation: “Neither of them have ahill of rights, nor doeseither noticetheliberty
of the press, because they are dready provided for by the State Constitutions; and rdaing only
to persona rights, they could not be mentioned in a contract among sovereign states.”>* Asfor
the alleged danger of agtanding army: “The militia, who arein fact the effective part of the people
at large, will render many troops quite unnecessary. They will form a powerful check upon the
regular troops, and will generdly be sufficient to over-awethem ... "

Of thisingtalment, Coxe wrote Madison:

At the request of Mr. Wilson, Dr. Rush and another friend or two | added a 4th
paper, caculated to shew the generd advantages & obviate some of the
Objectionsto the System. . . . | . . . wish that you and Col. H[amilton] may make
any use of them, which you think will serve the cause®

47. FRIENDS OF THE CONSTITUTION: WRITINGS OF THE “ OTHER” FEDERALISTS 1787-1788 88 (Colleen A. Sheehan
and Gary L. McDowell, eds., 1998).

48. GARRY WILLS, THE FEDERALIST PAPERSBY A LEXANDER HAMILTON, JAMES M ADISON, AND JOHN JAY Viii (1982).
49, Bruce Ackerman & Neal Katyal, Our Unconventional Founding, 62 U. CHI. L. Rev. 475 (1995).

50. Michael W. McConnell, Tradition and Constitutionalism Before the Constitution 98 U. ILL. L. Rev. 173
(1998); Michael W. McConnell, The Origins And Historical Understanding of Free Exercise of Religion, 103
HARV. L. Rev. 1409, 1443 (1990)(Expressing the same view as Madison, “ Tench Coxe, a prominent essayist,
stated that ‘[m]ere toleration is adoctrine exploded by our general constitution.’”)

51. Herbert Hovenkamp Judicial Restraint and Constitutional Federalism: The Supreme Court's Lopez and
Seminole Tribe Decisions, 96 CoL. L. Rev. 2213 (1996).

52. Raoul Berger, Original Intent and Boris Bittker, 66 IND. L.J. 723 (1991).

53. PHIL. IND. Gaz., Oct. 21, 1787, id. at 433.

54. 1d. at 434.

55.1d. at 435. It isinteresting that the copy of the original edition of An Examination of the Constitution (1787)
in the Jefferson Collection, Library of Congress, has this passage and no other marked at the margin, perhaps
by theoriginal reader, Thomas Jefferson. (Former President Jefferson donated hispersonal library totheLibrary
of Congress, after the British burned the Library of Congress during the War of 1812.)

Thefirst three installments of An Examination of the Constitution of the United States appeared in
the Independent Gazetteer, on Sept. 26, 28, and 29, 1788. Around Oct. 21 of the same year, the publishing
company of Hall and Sellers (publishers of the Pennsylvania Gazette) reprinted the first three essays together
with Coxe’ s fourth essay. FRIENDS, supra note 46, at 459.

56. Oct. 21, 1787, 13 DHRC, supra note 40, at 437.
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Madisonreplied that he had disposed of the papers asdirected, and had given copiesto Alexander
Hamilton: “I have no doubt that he will make the best use of them. . . . The 4th is a vauable
continuation, and | shdl beequally desrousof seeingitintheVirginiaGazettes, and indeed inthose
of every State.”’

The ingtalment was widdy published,>® and the series circulated as a vital part of the
national debate.

The argument that the militia would be sufficient to overawe a standing amy was
persuasive in Pennsylvania® the first state to cal a convention. But anti-federdists at the
convention were not convinced. As John Smilie warned:

Congress may give us a sdlect militiawhich will, in fact, be astanding amy -- or
Congress, afraid of agenerd militia, may say there shdl be no militiaat al. When
asdect militiais formed, the people in generdl may be disarmed.®*

James Wilson, who had urged Coxe to write “An American Citizen, IV,” contended that the
Condtitution dready alowed for the ultimate force in the people: “In its principles, it is surely
democraticd; for, however wide and various the firearms of power may appear, they may dl be
traced to one source, the people.”®?

The Pennsylvania convention adopted the Congtitution in mid-December, 1787, but not
without strong opposition. A large number of delegates had opposed the new Constitution,
especidly if it did not contain abill of rights. The anti-federdist delegates explained their reasoning

57. Oct. 26, 1787, id. Madison also praised “aswell timed asthey arejudicious’ Coxe swordsinhisarticle“To
the Inhabitants of the Western Counties of Pennsylvania,” in which Coxe argued that there was no risk of the
federal government imposing direct taxes on the west. HUTCHESON, supra nhote 2, at 74, citing James M adison,
letter of July 30, 1788, to Tench Coxe, in 9 THE PAPERS OF JAMES M ADISON (1975).

58. 13 DHRC, supra note 40, at 431.

59. 2 DHRC, supra note 40, at 5. Coxe' swritingsrepublishedinVirginia“had avery valuable effect.” Madison
to Coxe, Jan. 3, 1788, in 10 THE PAPERS OF JAMES M ADISON 349 (R. Rutland ed. 1977).

60. Coxe was by no means the only Pennsylvania federalist to make this argument. Noah Webster, An
Examination into the Leading Principles of the Federal Constitution (Oct. 16, 1787), in PAMPHLETS OF THE
CONSTITUTION OF THE UNITED STATES 56 (P. Ford ed. 1888) states:

Before a standing army can rule, the people must be disarmed; as they are in almost every
kingdomin Europe. The supremepower in Americacannot enforce unjust lawsby thesword,;
becausethe whole body of the peopl e are armed, and constitute aforce superior to any band
of regular troops that can be, on any pretence, raised in the United States.

And see “Foreign Spectator,” PHIL. IND. Gaz., Sept. 21, 1787: “even the power of a veteran army could not
subdue a patriotic militiaten timesits number . . ..” 2 DHRC, supra note 40, at Mfm. Supp. 384. A Supplement
to the Essay on Federal Sentiments, PHIL. IND. Gaz., Oct. 23, 1787 states: “ The whole personal influence of the
Congress, and their parricide army could never prevail over a hundred thousand men armed and disciplined,
ownersof thecountry . ...” 2 DHRC, supra note 40, at Mfm. Supp. 801.

61. 2 DHRC, supra note 40, at 509.

62. 1d. at 336.
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in The Address and Reasons of Dissent of the Minority. The Pennsylvania minority castigated
the mgority for not alowing the proposa of amendments-- in particular abill of rightswhich would
have provided in part:

Theat the people have aright to bear arms for the defense of themsalves and their own
state, or the United States, or for the purpose of killing game; and no law shall be passed
for disarming the people or any of them, unless for crimes committed, or red danger of
public injury from individuds.. . . %

Coxe immediatdly set out to refute the objections of the convention minority. Under the
penname. “Philantropos,” Coxe pointed out the the Pennsylvania minority’s demand for a Bill of
Rights had not (yet) been raised by prominent anti-federdistsin other Sates.

Theright of the people to fish, fowl and hunt, the freedom of speech, provision
againg disarming the people, a declaration of the subordination of the military to
the civil power, annua eections of representatives, and the organization and call
of the militia, are consdered by the minority of our convention, as on an
exceptional footing; but none of these are even mentioned by Governor Randol ph,
Mr. Mason or Mr. Gerry. %

And, Coxe contended in another article, the minority’s fears of the federd standing army
was ridiculous, as was the minority’s fear the Congress might disarm the people:

The power of the sword, say the minority of Pennsylvania, is in the hands of
Congress. My friends and countrymen, it is not so, for THE POWERS OF THE
SWORD ARE IN THE HANDS OF THE YEOMANRY OF AMERICA
FROM SIXTEEN TO SIXTY.® Themilitiaof thesefree commonwedths, entitled
and accustomed to their arms, when compared with any possible army, must be
tremendous and irresistible. Who are the militia? are they not ourselves. Isit
feared, then that we shdl turn our ams each man against his own bosom.
Congress have no power to disarm the militia. Their swords, and every other
terribleimplement of the soldier, arethe birth-right of an American. Wheat clause
in the state or federd condtitutionhath given away that important right. . . . [T]he
unlimited power of the sword is not in the hands of ether the federal or state

63. Id. at 623-24.

64. Philanthropos, To The People of the United States, PHIL. Gaz., Jan. 16, 1788, at 3, col. 2.

65. Compare thisline with James Harrington’ s The Commonwealth of Oceana, a major work of Whig political
theory from the previous century: “The hand which holds this sword is the militia of a nation; and the militia
of anation is either an army in the field, or ready for the field upon occasion.” JAMES HARRINGTON, THE
COMMONWEALTH OF OCEANA (1656), available on the Internet at
http://www.ecn.bris.ac.uk/het/harrington/oceana.
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governments, but where | trust in God it will ever remain, in the hands of the
people.®

Of this series, Coxe€' s modern biographer has written:

Thearticlessigned “ A Pennsylvanian” were Coxe smost noteworthy contribution
to the ratification debate and invite comparison to the best of the literature
spawned by that controversy, induding the Federalist essays, which Coxe
goprovingly quoted and to which hiswork was superior in its trestment of some
subjects.®’

It is possible that Coxe influenced the writers of The Federalist, for Madison and Hamilton had
read and disseminated his publications before composing their own, and there is some smilarity
in treatment of subject matter.%8 For instance, after having read “An American Citizen, 1V,
Hamilton argued in the Federalist No. 29 that an “army can never be formidable to the liberties
of the people while there isalarge body of citizens littleif a dl inferior to them in discipline and
the use of ams, who stand ready to defend their rights and those of their fellow-citizens.”®

Such was the crossHertilization of ideas that before Coxe published his thoughts on the
power of the sword in the hands of the people, Madison had sent Coxe The Federalist No. 45.7°
Madison rejected fears of afederd standing army, because to aregular army “would be opposed
amilitiaamounting to near haf amillion of citizenswith aamsin their hands” Madison lauded “the
advantage of being armed, which the Americans possess over the people of amost every other
nation . ...""* That the federal standing army would be held in awe by popular militias ready to
defend strong state governmentsand individua liberty was part of the pro-Congtitution philosophy
developed by Coxe, Madison, Hamilton, and other federdists.”

66. A Pennsylvanian, To The People of the United Sates, PHIL. Gaz., Feb. 20, 1788, at 2, cal. 2, in 2 DHRC,
supra note 10, at mfm. supp. 1778-80. Other installmentsarein PHIL. Gaz., Feb. 6, 13, and 27, 1788.

67. COOKE, supra note 5, at 118.

68. Seventy-six numbers of the Federalist were first published in New Y ork City newspapers between Oct.27,
1787 and April 2, 1788. 13 DHRC, supra note 10, at 490.

69. THE FEDERALIST NoO. 29 (Alexander Hamilton) . “Little more can reasonably be aimed at with respect to the
people at large than to have them properly armed and equipped . . . .” Id.

70. “What goes by name of consolidation in Pena. is | suspect at the bottom of the opposition to the New
Government almost every where; and | am glad to find you engaged in devel oping the subject. | enclose some
papers [ THE FEDERALIST Nos. 44 and 45] in which it has been taken up here, that if any hintsare contained in
them, they may be pursued in your enquiry.” Madison to Coxe, 10 M ADISON PAPERS, supra note 58, at 445.
71. THE FEDERALIST No. 46 (James Madison). Madison added: “ Notwithstanding the military establishments
in the several kingdoms of Europe, which are carried asfar as the public resources will bear, the governments
are afraid to trust the people with arms.” Compare with Noah Webster, supra note 59.

72. Other Coxe writingsin this period were published in newspapersin most of the states. For example, hisAn
American, Addressto the Member s of the Convention of Virginia, PHIL. GAz., May 21, 28, 1788, and 3 A MERICAN
Museum 426-33, 544-48 (1788) were distributed by Madison in Virginia. @OKE, supra note 2, at 121.
Anonymous Coxe articles also appeared in the Federal Gazette during 1788-90.
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Among the advantages Coxe saw in the new Congtitution wasthat ex post facto laws* are
exploded by the new system.” The explicit prohibition on ex post facto lawswould raise peoples
consciousness of their rights, and encourage them to armed revolt againgt any future government
which atempted to impose ex post facto laws:

If atime of public contention shall heresfter arrive, the firm and ardent friends to
liberty may know the length to which they canpush their noble oppostion, on the
foundation of the laws. Should their country's cause impe them further, they will
be acquainted with the hazard, and using those armswhich Providence has put into
their hands, will make a solemn appedl to “the power above.”

In other essays written in response to the objections of the Pennsylvania minority, Coxe
argued that the new federal government would not be able to interfere with the state militias,
because the Congtitution provided that states would train their own militiaand choose the officers
for the state militia™

D. TheBill of Rights

The existing guarantees for persond rights in the state condtitutions, the presence of an
armed populace, and the lack of a grant of power in the proposed Congtitution to infringe on

Query whether Coxe was “Philodemos,” who wrote in PHIL. Gaz., May 7, 1788: “Every free man has
aright to the use of the press, so he has to the use of hisarms.” 2 DHRC, supra note 40, at mfm. supp. 2579.
A similar link of afree pressand the use of armsappearsin Coxe' sobservation that “the efforts of industry and
geniusin the German nation have been successfully applied to subjects of the most useful and curious nature,
and among the several proofs of their disposition and capacity of such pursuits, are the invention of GUN-
POWDER. . . and that of TYPE-FOUNDING . . .." Philanthropos, To the Friends of Religion, Morality and
Useful Knowledge, PHIL. GAz., Aug. 6, 1788, at 2, cal. 1.

In asociety where “ Gun-Smiths’ marched in the July 4th parade (PHIL. Gaz., July 9, 1788, at 3), the
benefits of firearms in the hands of the public were undisputed. In one of the same issues where “A
Pennsylvanian” appeared, the editor lauded the role of citizens, “having armed themselves” with muskets,
apprehending violent criminals. “Future villains may now see, however safe they may think themselves by
being armed in the pines, that there are men who will brave the greatest danger to take them.” PHIL. Gaz., Feb.
27,1788, a 3, col.2.
73. TENCH CoXE, AN EXAMINATION OF THE CONSTITUTION FOR THE UNITED STATES OF AMERICA, 18-19, in FORD,
supra note 59, at 147-48.
74. A Freeman [Tench Coxe], To the Minority of the Convention of Pennsylvania, PENNSYLVANIA GAZETTE, Jan.
23,1788, reprinted in FRIENDS, supra note46, at 92; A Freeman [ Tench Coxe], Tothe Minority of the Convention
of Pennsylvania, PENNSYLVANIA GAZETTE, Jan. 30, 1788, reprinted in FRIENDS, supra note 46, at 93. Seealso An
American Citizen [Tench Coxe], An Examination of the Constitution of the United States (Phil., pamphlet,
approx. Oct. 21, 1788, printed by Hall and Sellers), reprinted in FRIENDS, supra note 46, at 475 (noting that
states, not the federal government, would control the appointment of various important posts, including
“Officers of the Militia’).
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individua liberties were cited by federaists as precluding the need for a bill of rights. In keeping
withthisapproach, Coxe questioned thewisdom of cons dering amendments before the experiment
had been tried.”

In 1788 Coxe served asone of Pennsylvania slast delegatesto the Continental Congress,
which hdd its find sesson early the following year. In the meantime, the Congtitution was ratified
by nine states. Many federdists then reversed their position againgt abill of rightsin order to entice
the remaining statesto ratify, as acompromise with the Congtitution's opponents, who agreed not
to oppose the Condtitution further. On June 8, 1789, in the newly formed U.S. House of
Representatives, Madison proposed a hill of rights which included the following:

The right of the peopleto keep and bear arms shdl not beinfringed; awell armed,
and well regulated militia being the best security of afree country: but no person
religioudy scrupulous of bearing arms shdl be compelled to render military service
in person.’®

Coxe wasin an excdlent pogtion to know what Congresswas doing; hewaslivingin New
Y ork City (where thefirst Congress was meeting), and was serving as an unofficid policy advisor
to severa leading Congressmen. In this capacity, he helped shape the Judiciary Act of 1789
(creating the lower federa courts), legidation regarding the Presdent's power to remove his
appointees, and the patent bill.””

Perhaps derted to Madison's proposals in advance of the generd public, within ten days
“A Pennsylvanian” again gppeared in print, thistime in the Philade phiaFederal Gazette with his
“Remarks on the First Part of The Amendments to the Federd Condtitution.” Probably the most
comprehensive section-by-section exposition on the Bill of Rights to be published during its
ratification period, Cox€ s “Remarks’ included the following:

Ascivil rulers, not having their duty to the people duly before them, may attempt
to tyrannize, and asthe military forceswhich must be occasondly raised to defend
our country, might pervert their power to the injury of ther fdlow-citizens, the
people are confirmed by the next articlein their right to keep and bear their private
a.ms78

75. An American Citizen, Thoughts on the Subject of Amendments, PHIL. Gaz., Dec. 3, 10, 24, and 31, 1788.

76. 1 ANNALS OF CONGRESS 434 (June 8, 1789). As adopted, what became the Second Amendment to the U.S.
Constitution more concisely stated: “ A well regulated militia, being necessary to the security of afree state, the
right of the people to keep and bear arms, shall not be infringed.” As to the deleted clause concerning the
religiously scrupulous, see Coxe' s undated manuscript on theinvalidity of pacifist arguments against support
for amilitiain PAPERS OF TENCH COXE, supra note 2, at Reel 114, at 38 ff.

77. COOKE, supra note 2, at 137-39, 150-51.

78.FEDERAL Gaz., June 18, 1789, at 2, col. 1. The amendments had been published in the issue of June 16, 1789,
at 2, cols. 2-3. Thefirst page of newspapers of the time was normally reserved for advertisements and official
notices.
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Coxe sent a copy of his essay to Madison along with a letter of the same date.”

M adison wrote back acknowledging “Y our favor of the 18th instant. The printed remarksinclosed
in it are dready | find in the Gazettes here [New York].” Madison approvingly added that
rtification of the amendments “will however be greatly favored by explanatory drictures of a
hedling tendency, and is therefore already indebted to the co-operation of your pen.”®

Madison apparently saw Coxe' sdefense of the amendmentsin theNew York Packet the
day before he wrote to Coxe.?* The Coxe article was aso prominently displayed on thefirst page
of the July 4 celebration issue of the Massachusetts Centenial ,® and was no doubt reprinted
elsewhere.

Just as Coxe had written energetically for the proposed Congtitution, he now wrote
energeticaly for the proposed Bill of Rights, reversing his early stand that a there was no need to
list rights which Congress had no power to infringe®

II. Coxe's Service in the Washington and Adams Administrations, and the Election of
1800

79. Coxe to Madison, June 18, 1789, 12 THE PAPERS OF JAMES M ADISON 239-40 (C. Hobson and R. Rutland eds.

1979).

80. Madison to Coxe, June 24, 1789, id. at 257.

81. NEw YORK PACKET, June 23, 1789, at 2, col. 1-2.

82. BosTON MASSACHUSETTS CENTENNIAL, July 4, 1789, at 1, col. 2.

83. It has been argued by many against abill of rights, that the omission of somein making the
detail would one day draw into question those that should not be particularized. It is
therefore provided, that no inference of that kind shall be made, so asto diminish, much less
to alienate an ancient tho’ unnoticed right, nor shall either of the branches of the Federal
Government argue from such omission any increase or extension of their powers.

Tench Coxe, Remarks on the Second Part of the Amendments,, Fep. Gaz., June 30, 1789, at 2, cols. 1-2. As
adopted, the Ninth Amendment to the U.S. Constitution provides: “The enumeration in the Constitution, of
certain rights, shall not be construed to deny or disparage othersretained by the people.” U.S. CoNsT., amend.
IX.

A review of subsequent issues of the above newspapers reveal s agreement with Coxe's analysis of
the meaning of the Amendments—in particular, that the Amendments guaranteed freedomswhich Congresshad
no authority to infringe anyway. “ One of the People” wrotein the Federal Gazette that “the very idea of abill
of rights” is“adishonorable one to freemen.”

What should we think of a gentlemen, who, upon hiring awaitingman, should say
to him “my friend, please take notice, before we come together, that | shall always claim the
liberty of eating when and what | please, of fishing and hunting upon my own ground, of
keeping as many horses and hounds as | can maintain, and of speaking and writing any
sentiments upon all subjects.”

In short, as a mere servant, the government had no power to interfere with individual liberties in any manner

absent a specific delegation: “[A] master reservesto himself . . . every thing else which he has not committed
to the care of those servants.” One of the People, On a Bill of Rights, FED. Gaz., July 2, 1789, a 2, col. 1.
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The Bill of Rights would be ratified by a sufficient number of states by the end of 1791.
Meanwhile, in 1790, Treasury Secretary Alexander Hamilton appointed Coxe Assistant Secretary
of the Treasury, making him Hamilton's second in command; two yearslater, Hamilton, a Coxe's
request, made Coxe the Commissioner of the Revenue®*

AsCommissioner of the Revenue, Coxewasin charge of the collection of dl tax revenues,
induding the revenues from the Hamilton-inspired federa excise tax on digtilled spirits, which
prompted the 1794 Whiskey Rebellion in western Pennsylvania. While there is no evidence that
Coxe persondly supported the tax—which bore unfairly on westernfarmersin generd, and on his
state of Pennsylvania in particular (Snce farmers needed to didtill their grain before taking it to
market, in order to make it more compact and thus transportable)--Coxe strongly opposed the
western Pennsylvania farmers taking up arms in protest againgt the excise tax.®

Critics of the individud rights interpretation of the Second Amendment sometimes clam
that the Standard Modd implies that people can go to war with the government whenever they
disagree with any government decision, such asan unpopular tax increase. Coxerefutesthisclam.
Coxe clearly believed in the individua right to ams, and he just as clearly believed that it was
wrong for the Pennsylvania farmers to take up ams againg a lawful tax which had been duly
created through proper congtitutional methods. Coxe would continue to support the right to arms
as a mechanism dlowing popular revolt as a last resort againgt tyranny—but Coxe, like the vast
mgority of Americans, could tell the difference between a tyrant and George Washington. And
today, when federd taxes are vastly higher than the taxes that sparked the Whiskey Rebelion, the
vast mgority of Americans (including those who support Coxe' s understanding of the Second
Amendment), agree that atax congtitutionally imposed by Congress is no grounds for a Second
Amendment revolution to rescue the Condtitution from atyrant.

While serving President Washington’ sadministration, Coxewroteamajor book anayzing
the future of the American economy: A View of the United States of America.®® The book was
aleading work of thetime on commerce, industry, and agriculture, and has earned amodern reprint
because of its comprehensive and insghtful examination of American economic development. Coxe
was the first American economigt to foresee the immense economic potentia of cotton culturein

84. CooKE, supra note 2, at 242. As Commissioner of the Revenue, Coxe received what appeared to be an
attempt to bribe him regarding the construction of a lighthouse off Cape Hatteras in North Carolina. Coxe
promptly reported the attempted bribeto Attorney General Ingersoll, and the case eventually and madeitsway
to the United States Supreme Court. United Statesv. Worrall, 2 U.S. 384 (1798)(discussing venue for federal
crimes). At the time that Coxe rejected the attempted bribe, Coxe was “financially pressed” by the need to
support hislarge family, as Coxe would be for most of the rest of hislife. HUTCHESON, supra note 2, at 41.

85. Coxe made hisviews known in aforcefully worded | etterto Hugh Henry Brackenridge, prominent author in
western Pennsylvania(and afuture Chief Justice of the Pennsylvania Supreme Court). HUTCHESON, supra note
2, a 36 n. 132. For more onthe Whiskey Rebel lion, see Gerald Carson, Water melon Armies and Whiskey Boys,
in RioT, RouT, AND TUMULT: READINGS IN AMERICAN SOCIAL AND PoLITICAL ViOLENCE 70 ( Roger Lane & John
J. Turner, Jr. eds., 1978).

86. TENCH CoxE, A VIEW OF THE UNITED STATES OF AMERICA IN A SERIES OF PAPERS WRITTEN AT VARIOUS
TIMES, IN THE YEARSBETWEEN 1787 AND 1794 (N.Y .: AugustusM. Kelley, 1965)("Reprintsof Economic Classics'
series)(Phil. 1794).
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the United States.®” He aso observed that “Manufactures of iron form a very increasing and
useful branch . . . [induding] arms of various kinds.”® “The Indian War and the renewa of our
militia system has greetly revived the manufacture of arms.”®® Coxe argued that gunpowder was
aready being manufactured in severd places more chegply than it could be imported.® “The
manufacture of gunpowder has advanced with the greatest rapidity to the point of desire in
regard both to quantity and quality.”®* In an economic analysis written in 1789, Coxe had urged
moderate protection for a variety of essentid domedtic industries, including firearms and
gunpowder,*? but the industries were gpparently improving without need for much protection.®®

87. HUTCHESON, supra note 2, at 143. Unfortunately, Coxe failed to foresee the impact that cotton cultivation
would have on his hopes for the abolition of slavery.

Focusing on some of Coxe's earlier writings, the technology historian Leo Marx ranks Cox as one of
the greatest of American political economists for daring to challenge "the whole body respectable economic
theory" which claimed that Americacould never become animportant manufacturing nation. Marx arguesthat
Coxe was one of the very first to understand how America—with vast natural resources and arelatively small
labor supply—enjoyed ideal conditions for the rapid devel opment of technology. LEO MARX, MACHINE IN THE
GARDEN: TECHNOLOGY AND THE PASTORAL IDEAL IN AMERICA 158-63 (1967).

88. CoxE, A ViEw 272.

89. 1d. at 273.

0. Id. at 273.

9l Id. at 278.

92. TENCH COXE, OBSERVATIONS ON THE A GRICULTURE, MANUFACTURES, AND COMMERCE OF THE UNITED STATES
32-33 (N.Y.: 1789), cited in HUTCHESON, supra note 2, at 94.

93. CoxE, A VIEW, supra note 85, at 334 ("We have actually almost ceased to import...gunpowder..."). Coxe's
book isloading with economic data. Between Oct. 1, 1790 and Sept. 30, 1791, the United States exported 12
dozen muskets and 25,854 pounds of gunpowder. Id. at 406, 408. During the next fiscal year, the United States
exported 42 dozen muskets, all from New Y ork, plus 467 quarter casks for gunpowder, from Massachusetts,
Connecticut, New Y ork, Pennsylvania, and Maryland. Id. at 415. In the 1792-93 fiscal year, the United States
exported 1,286 quarter casks for gun powder. Id. at 473.

Tariff schedules for imports were as follows; firearms not otherwise enumerated (starting on July 1,
1794) 15% ad valorum; gunpowder, free from May 22, 1794 till May 22, 1795, thereafter 10%; lead and musket
ball, free for the sasme time as gunpowder, thereafter 1 cent per pound; muskets and fire locks["firelock" isan
alternative term for "matchlock," atype of long gun in which the shooter ignited the gunpowder by lighting a
match to a short fuse] with bayonets fitted to frame, free for the same time as gunpowder, thereafter 15%;
muskets and fire locks without bayonets, 15%; pistols, free for the same period as gunpowder, thereafter 15%.
Id. at 459-65.

One of Coxe's essays described how a model town might be built on the Susquehanna River, using
money raised in a capital subscription. Among the economic units to be constructed in the town would be
"Two boring and grinding mills for guns, scythes, sickles, &c." and "Two gun smith's shops." Id. at 390-91.
Pointing the vast tracts of unsettled forest land in the United States, Coxe suggested that they could speedily
be cleared settled by persons, making, among other products, "gun-stocks and other military implements for
the seaand land service." 1d. at 450.

An essay describing "the principal facts, which characterize the American people,” withtheintentto
make Americaappear attractiveto immigrants, Coxe on one page extolled the complete freedom of religion, and
on the next page bragged that " The production and manufactures of military supplies and articles, enable the
United States to derive from their own resources ships of war, gun-powder, cannon and musket-balls, shells
and bombs, cannon and carriages, muskets, rifles and cutlasses...holsters,” and various other military
equipment. Id. at 427, 438-39.
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Coxe' sgrowing aignment with Thomas Jefferson and other Republicansled to hisdismissal
fromoffice by President John Adamsin 1797.%* Coxethen plunged into politica activity supportive
of the Republican cause, adherents of which within ayear claimed to be suffering repression under
the Sedition Act.

Coxe dosdy associated himsdlf with the Philaddphia Aurora, the leading Jeffersonian
newspaper of thetime. By mid-1799, according to accountsin this paper, armed conflict between
Federalists and Republicans threastened. The Aurora published reports of bullying, weapons
brandishing and rioting by soldiers in the Federdigt faction. In retdiation, a mob of “federa
savages’ attacked and beat Aurora editor William Duane. In consequence of the mob's threet to
destroy the press, “anumber of republican citizens collected with arms and anmunition, continue
to mount guard in the Printing-Office.”®

The sameissue of theAur ora which reported the aboveincluded, besdesan articlesgned
by Tench Coxe, an urgent apped by “Mentor” addressed “To the Republican Citizens of
Pennsylvania” The article vividly expressed the premises upon which Republican doctrine rested:

But as men intent upon hostility have associated themsdavesin military corps, it becomes
your duty to associate likewise--Arm and organize yoursalvesimmediately . . . .

Do you wish to preserve your rights? Arm yoursalves-Do you desire to secure your
dwellings?

--Arm yourselves--Do you wish to be defended againgt assassins or the Bully Rocks of
faction? Arm yoursalves-Do you wish to assemble in security to consult for your own
good or the good of your country? Arm yoursalves.--To arms, to arms, and you may then
gt down contented, each man under his own fig-tree and have no one to make him afraid.
...and

If you are desirous to counteract a design pregnant with misery and ruin, then arm
yourselves; for inafirm, imposing and dignified attitude, will consst your own security and
that of your families-To arms, then to ams*®

Subsequent issues of the Aurora charged that newspaper offices were being attacked
around the country wherever Federdistswerelosing elections®” Theriot, the attack on Duane, and
Presdent Adams dismissa of Tench Coxeweredl pictured aseementsof aFederdist conspiracy
to indtitute monarchy.®® Findly, the Adams administration had Duane arrested for seditionslibel for
publishing aletter Adams wrote (while Vice Presdent) to Coxe which admitted British influence

94. While out of federal office, Coxe served as secretary of the Pennsylvania Land Office. Inthat capacity, he
did an outstanding job of protecting the rights of farmers and settlers against the illegal encroachments of
speculators. COOKE, supra hote 2, at 365-70; Holland Land Co. v. Coxe, 4 Dal. (Pa.) 170 (1803).

95. PHIL. AURORA, May 21, 1799, at 2, cols. 4-5.

96. 1d., cols. 3-4. A lengthy account of the Federalist riot isincluded in the Aurora, May 24, 1799, at 2.

97.1d., May 27, 1799, at 2, June 29, 1799, at 2 (danger of standing army to free press).

98.1d., June 21, 1799, at 2.
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inthe government.*® Duane was vindicated, and the Federdists enbarrassed, when he offered to
produce the authentic letter.1®

The Alien and Sedition Actsand other Federdist transgressions were not the only aspects
of the adminigration of John Adams which the Republicans attacked in the dection campaign of
1800. Tench Coxe and other supporters of Jefferson emphasized that the monarchical tendencies
of Adamswere dso exemplified in his neglect of the militiaand support for astanding army.

Writing “To the American People’ under the pen-name “Humanus,” Coxe decried “the
subdtitution of a hired army, and of rich armed townsmen and partymen, under the cloak of
volunteer s for the generd condtitutiona Militia”*** A whole section of the lengthy article was
devoted to thetopic “Volunteers, liable to be passed through the Strainers of party, substituted for
the congtitutiond Militia” Coxe pointed out thet just before the militialaw of June 1797 expired,
Congress passed the act of May 28, 1798 “authorizing the President to accept any number of
Volunteer Corps.” But the Act of March 1799 limited volunteers to 75,000.1%2

Coxe described Federdist objectivesin these terms. “ The proposed and ordinary arming
and equipment of the militia, could thus, by law, be avoided, omitted, or postponed, and the same
arms, accoutrements, and cannon could be gpplied a the discretion of the Executive, to the
equipment of those'Volunteer Corps” Thusthe congtitutiona militiaof al the armed people would
be superceded, with the following inevitable result:

A wel-armed Party-corps of 75,000 men, and tensof thousands of hired army, ontheone
hand; and a neglected, disused and un-armed miilitia, on the other. The militiaincludes dl
the owners of all the property of the Sate, and areits sure defenders.1%

Coxe enunciated Smilar sentiments in further articles'® and in a mgjor series sought to

9. 1d., June 24, 1799.
100. See Coxe, To the Public, id., Oct. 6, 1800, at 2.
101. AURORA, Sept. 6, 1800, at 2, cal. 1.
102.1d. at col. 2.
103.1d.
104.E.qg., Coxeet d., To the Republican Citizens of the State of Pennsylvania, AURORA, Sept. 27,1800, at 2, col.
4: "It isgreatly to be regretted, too, that so extensive an authority to levy regular troops relaxed the attention
to the Militia, and (with the new and extensive plan of volunteers) tended to diminish the wholesomeinfluence
of that Constitutional force.” See also Addressto the Citizens of the County of Lancaster, AURORA, Sept. 18,
1800, at 3 (danger of army, monarchy).

Coxe could have been theauthor, and at | east agreed with the sentiments, of an articlesigned“FACT”
and entitled The Touchstone, No. Il, AURORA, Aug. 12, 1800, at 2, which argued:

With five millions of people America had a million of militia, amillion of men able to bear
arms. A foreigner, knowing of this grand constitutional means of defense, would at once
suppose that the President, as constitutional commander in Chief of the public force, had
labored night and day to prepare the militiafor the much talked of invasion by France.

Id. at col. 3.
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demonstrate the alleged support of John Adamsfor ahereditary president.® While Coxesanaysis
correctly stated the American preference for an armed people over astanding armed dlite, it cited
no spedific writing of John Adams which denied the right of the people to keep and bear arms. To
the contrary, Adams was, and would remain, a supporter of the private possesson of arms, and
of auniversa militial®

[11. Arming the Militia: Coxe in the Jeffer son and Madison Administrations

Coxe had firgt met Jefferson in 1790, when introduced by Benjamin Rush (whom Coxe
had met through their mutua work in the Pennsylvania anti-davery society). Thereefter, Coxe
served as an unofficia economic advisor to Jefferson, helping the Secretary of State prepare
reportsto Congress about America sinternational commerce.’” Having written o assiduously on
behdf of Jefferson in the 1800 eection, Coxe began angling for a podtion in the Jefferson
adminigtration.'® But Coxe did not succeed until 1803, when President Jefferson—at the
recommendation of Secretary of Treasury Albert Galatin, himsaf aformer ams manufacturer'®--

The same author continued that Adams did nothing to check the army with the militia. “Mr. Adams
before his Installation promised attention to the militia. * A well regulated militiais necessary to the security of
a FREE state,” says the fourth [proposed] Amendment of the Constitution.” In other nations, mercenaries
conjoin “the people (when unarmed and undisciplined) to kick the Beam.” The purse, the executive, and the
sword “require awell regul ated militiato counterbalance and check them.” Id. at col. 4. See also Cox€ sarticle
Address to the County of Lancaster, AURORA, Sept. 18, 1800, at 3.

105. A Constitutionalist, The Friends ofthe Constitution to the Peopl e of the United States, Nos. 1-7, A URORA,
Sept. 19, 21, 22, 24, 25, 29, 30, 1800.

106. Coxefailed to address Adams' defense of the right to have and usearmsfor resi stanceto oppression and
for individual self-defense. Compare Coxe, id., Sept. 21, at 2, cals. 2-4, with 3 JoHN ADAMS, DEFENCE OF THE
CoNSsTITUTIONS 471-75 (1787-88). InDefence of the Constitutions, Adams, troubled by Shays’ Rebellion argued
forasystem of government using checksand bal ances, inwhich no oneforce (not even the people) would have
unrestrained power. One implementation of the checking principle was that there should be auniversal militia
under the command of the executive; this popular force should not be under the command of the popular
branch of government (the legislature), but under the sole command of the executive. Adamsdescribed “arms
in the hands of citizens, to be used at individual discretion” only for “private self-defence” as consistent with
good government, but mass use of arms when not under executive control as destructive of government.
107. HUTCHESON, supra note 2, at 28-29.

108. While Jefferson was at first inclined to give Coxe ajob, the presumptuous tone of Coxe's office-seeking
letters alienated Jefferson. CooKE, supra note 2, at 392-99. Although the two men resumed a professional
relationship when Coxejoined the Jefferson administration, Jefferson was never again Coxe'sfriend. 1d. at 458.
109. H. KAUFFMAN, THE PENNSYLVANIA-KENTUCKY RIFLE 82 (Harrisburg 1960). Like Coxe, Gallatin considered
the right to arms one of the many human rights protected by the Bill of Rights. “The whole of that Bill isa
declaration of the right of the people at large or considered as individuals...It establishes some rights of the
individual as unalienabl e and which, consequently, no majority hasaright to deprivethem of.” Albert Gallatin,
letter of Oct. 7, 1789, to Alexander Addision, in Albert Gallatin Papers, New Y ork Historical Soc., quoted in
STEPHEN HALBROOK, THAT EVERY MAN BE ARMED 225 n. 169 (1984).
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appointed Coxe as Purveyor of Public Supplies!'® Coxe held the post through the rest of the
Jefferson Adminigration, and for the first four years of Madison Adminigration-including the
opening months of the War of 1812.

Asde from politica considerations of gratitude for Coxe s work against Adams in the
electionof 1800, the selection of Coxe asthe head of military procurement slemmed from both his
experience asamerchant and hispalitical commitment to the militiaasthe defense of afree society.
Having the sze of the standing army and arming the militias were important objectives of the
Jefferson adminigration.

Even as Jefferson was attempting to shrink the standing army, the Napoleonic wars in
Europe had created a congtant foreign policy crigs for the United States. Under the Adams
adminidration, the United States had nearly gone to war with France, and certainly would have
done s0 if ahawk like Alexander Hamilton, rather than a steady statesman like John Adams had
been President. As Purveyor of Public Supplies, Coxewasresponsblefor procuring armsfor both
the standing army and the militia during years when war and foreign invason were a condant
threat—a threat which materidized in 1812.*

A. Coxe' s Concept of Federal Arms Policy for the Militia

The arming of the militiawas the subject of an opinion Coxe wrote to President Jefferson
in January 1807. Coxe began by reviewing the militarization of Europe which semmed from the
gruggle by hierarchies and aristocracies againg revolutionary, later, Napoleonic France. The
republican principles which threatened European powers originated in America:

Inthelong course of stupendous eventsfrom thetime of the meeting of the

110. Coxe€'sappointment wasironic. AsAlexander Hamilton's Commissioner of Revenue, Coxe had been ordered
to supervise the purchase of supplies for the Army and for the state militias involved in suppressing the
Whiskey Rebellion. Although Coxe continued to strongly support the crushing of the Pennsylvania
insurrection, he resented Hamilton's giving him atask with considerably less policy influence than Coxe was
used to. Hamilton's decision, and Coxe's angry reaction, led to thefinal break between Coxe and Hamilton; the
relationship had been under strain due to Coxe'sgrowing friendship with Thomas Jefferson, and Coxe'sfailure
to accept that he was Hamilton's subordinate, not his equal. COOKE, supra note 2, at 262-64. Asaresult of the
conflictinthe Treasury Department, Congresscreated the post of Purveyor of Public Supplies. Thefirst person
to serve in the job was Tench Francis (Coxe's uncle); although Francis had built a distinguished record of
public service (see text at note), hewas past his prime, and unabl e to organize the Purveyor's office efficiently.
COOKE, supra note 2, at 413.

111. President Madison was just as ardent as his predecessor in wanting an armed militia. Madison's First
Inaugeral Address announced his gaol "to keep within the requisite limits a standing military force, always
remembering that an armed and trained militiaisthe firmest bulwark of republics--that without standing armies
their liberty can never bein danger, nor with largeonessafe." Madison's Second Annual M essageto Congress
praised the armament program, and urged that training beincreased: " These preparationsfor arming the militia
having thusfar provided for one of the objects contemplated by the power vested in Congress with respect
to that great bulwark of the public safety, it is for their consideration whether further provisions are not
requisite for the other contemplated objects of organization and discipline.”
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notables in 17882 to the present day, the United States of America have been
wonderfully preserved from actud war, and political and civil injury. But it isa
manifest and solemn truth, that the vitd principles of our congtitutions were the
incipit causes of these conflicts, and that they were unceasing objects of thefears,

resentments, and hatreds of al the crowns, aristocracies, and hierarchies as well

among the vanquished as the victims.!*®

It was “an immense collection of powerful military despotiams, covering the face of the
transatlantic world,” which threatened theinfant statesin America'* Y et apotentia invader would
pay dearly in any attempt to subjugate the land, particularly if more stresswas laid on arming the
people:

Tistoimplementsof war that we should turn our attention, our exertions and our
funds to ensure and complete our means of defense.

The free people of these states may be estimated at five millions. The men
able to bear arms may be computed at onemillion. It isrespectfully requested and
it is most anxioudy suggested that measures for the immediate acquisition by
purchase, importation and manufacture of muskets, rifles and pistols to arm our
one million of effective free men . . . should be taken into consideration.**

Coxe went on to recommend that arms and/or funds should be offered to the more
vulnerable dtates, to enable “our governments to arm every free man, who has persona rights or
property to watch, maintain and defend.”*'® This would deter any potentia aggressor from attack:

To encounter anation of 5 or 6 millions of armed free men . . . would be
aconflict unpromising of any kind or degree of red advantage. . . . In short, it is
confidently believed, that completely armed -- duly temperate -- and reasonably
just, we may rely, under Heaven, on the preservation of our accustomed peace,
our liberty and our safety. '’

Jefferson thanked Coxe for “your ideas, which have often been useful . .. .” “Your idea
of providing as many arms as we have fighting men is undoubtedly a sound one.” It was a matter
that should be impressaed upon the Congress, which moved dowly, thought Jefferson. Only

112. In France, as part of the prelude to the French Revolution.

113. Coxeto Jefferson, Jan. 1807, in JEFFERSON PAPERS 2-3 (Library of Congress).
114.1d.at 3.

115.1d. at 4.

116.1d. at 5.

117.1d. at 6.
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the session before last | proposed to them . . . that every man should receive a
gand of arms!*8 the first year he entered the militia. This would have required
20,000 stands a year and in afew yearswould have armed the whole besides the
stock in the public arsendls. . . .

The President believed that the measure would prevail eventualy. Private and public manufacture
could produce “40,000 stand of arms a year but they come so much dearer than the imported of
equa qudlity .. ..” In any event, the European governments were too busy fighting each other to
invade republican America®

During the same period, Coxe published his Thoughts on the Subject of Naval Power,
which further darified the superiority of the militia over sanding land and sea forces. A primary
objection to alarge fleet was that impressment might be resorted to:

Will the seamen of the United State submit to acivil regimen inthiscase, likethat
of Great Britain? Will the rest of the people of this country consent to such an
example of coercion and limitation of wages? . . . It may be fairly and prudently
asked, whether astanding nava establishment isnot liableto alarge proportion of
the objectionsto astanding army . . . .1%°

In a second part to the same work, the superiority of the armed people over standing
establishmentsfor defense cons stent with freedom was stressed. In some respects, anaval power
may be more difficult to check than aland force, and besideswould produce warsthrough foreign
contacts.

Whenthe United States determined to avoid the expenses and dangers of
“astanding army,” they found in the rights and habits of the chase and of arms,
and in ther universa militia, adequate and safe means of suppressing insurrection
and repdlling invasion. They did not desire an army for ambitious wars. . . . Even
in the season of war we have believed, that a proper establishment of the militia
will be indispensable to counterbaance the weight of the army.

... If we should creste a powerful fleet, it will not be controllable by the
militia, who never can have ships on their establishment.'?

Here Coxe sounded a theme which had aready been stated strongly in the Pennsylvania

118. “ A stand of arms consists of a musket, bayonet, cartridge-box and belt, with a sword. But for common
soldiers asword is not necessary.” 1 NOAH WEBSTER, AN AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE
13 (9" ed. 1996)(1828)(emphasisin original).

119. Jefferson to Coxe, Mar. 17, 1807, in JEFFERSON PAPERS, supra note 112.

120. [Tench Coxe], THOUGHTS ON THE SUBJECT OF NAVAL POWER 6 (Phil. 1806).

121. Id,, No. II, at 1 (Philadelphia 1807). Also published under pen-name “Pacificus’ in Philadelphia
Democratic Press, May 29, 1807.
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Congtitution'??, by Pennsylvania Patriots during the Revolution,*?* and the minority report from the
Pennsylvania ratifying conventiont?*; the close connection between “the rights and habits of the
chase and of ams” and the “universd militia” as dements ensuring “ adequate and safe means of
suppressing insurrection and repelling invasion.”*? Coxe would develop theissue a much greater
length later in his career, in his critiques of the British and French game laws.

Not only would lack of astrong navy decrease foreign friction and diminish the possibility
of oppression, but properly armed citizens were fully cagpable of defending the ports:

It is submitted, therefore, whether if the 10 or 1,200,000 men, able to bear arams
in the United States, were provided with depots of every useful and necessary
species of ams from large cannon and heavy mortars to musquets, pistols, and
swords, at and around our sea ports, they would not prove a more effectua bar
to any condderable mischief in our ports, than the limited navy, which is 0
ardently desired.'?®

Coxe provided President Jefferson with his manuscript on nava policy, and the Presdent
replied: “1 have read with great satisfaction your observations on the principles for equdizing the
power of the different nations on the sea, and think them perfectly sound.”*?’

B. Coxe sRolein Arming the Militias
In 1807 and 1808, Congress findly passed legidation to arm, providing an annua

122. See text at note supra.

123. See text at note supra.

124. See text at note supra.

125. Coxk, NAVAL POWER, No. 11, at 1.

126. Id. at 2. Nos. I11-VI were printed in the Philadel phia Democratic Press, June 1, 3, 5, and 8, 1807.

By the time of his 1807 articles on naval power, Coxe found in a new periodical an agreeable
philosophical stance which would result in the periodical being the main outlet for expression of Coxe’ sviews
for the next decade and a half. John Binns, editor of the Philadel phia Democratic Press, formulated this stance
inthefirst issues:

That every capable man in the Union should be armed and disciplined, so asto beready to
rise en mass, and hurl destruction on the foe who should dare to pollute our shores with
hostile feet is a truth which it shall be the pride and pleasure of the Editor frequently to
incul cate.

To the Public, DEMocrATIC PrRESS, Mar. 30, 1807 [Val. 1, No. 2, and in successive issues], at 1, col. 1. See
Defence of the Seaports, id., Apr. 3, 1807, at 3, col. 3 (supporting “ provision of theinstruments, implements, and
utensils of defencefor themilitiaintheir vicinity: Cannon, battering and field, iron and brass; ovensfor heating
balls; mortars and shells; horse artillery; muskets, rifles, pistols, swords and bayonets.”); “ Standing Army,”
id., June 8, at 2 (the sword rules). That arms were to be handled only in a safe manner was implicit in such
headlines as “ Careless Use of Firearms- AGAIN,” id.,May 25, at 2, cal. 5 (boyshuntingin New Y ork, fourteen
year old killed when firearm discharged while being half-cocked.).

127. Jefferson to Coxe, Sept. 21, 1807, JEFFERSON PAPERS, supra note 112.
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appropriation*“for the purpose of providing arms and military equipment for the whole body of the
militia of the United States, either by purchase or manufacture . . . .” The arms were to be
transmitted to the States for distribution to their militias!?® The federa armories in Springfield,
Massachusetts, and Harper's Ferry, Virginiawere not capable of meeting the production demands
of Congress.!® So in administering the program, Coxe contracted with and made monetary
advances to private arms manufacturers. This system of government patronage greetly advanced
the development of smdl arms making from a handicraft to a modern industry, including by
promoting the development of interchangesble parts.**

Today, critics of the Standard Modd individua rights view of the Second Amendment
sometimes point to efforts like the Jefferson/Coxe arms program, and argue that since the
government supplied some militia forces with arms, the right to keep and bear arms must not be
arighnt of individuals®*! But thisview isincoherent on itsface. Just because the government (today)
givespeoplethingsto read (such asthe vast output of booksfrom the Government Printing Office)
does not mean that individuas do not have aright to read other books of their own choosing. This
would il be true even if the government ordered the people to read certain books considered
essentid to public service. (For example, Americans are, today, required to read the IRS 1040
form and associated documents, or to pay someone ese to read it for them.)

Moreover, the anti-individua rights argument ignoresthe well-known distinction between
“private ams’ and “public ams.” “Public ams’ were supplied by the government to personsfor
public use-for militia service. Public arms might at some point have to be returned to the
government.® “Private arms’ were firearms (or swords) owned by individuas; individuals could
use them for militia service, and a person with his own private arms would not need the charity of
public arms. The ditinction between the two typesof amswas st forth in the 1823 Return of the
Adjudant Generd of the enrolled militia in Pennsylvania, inventorying the supply of arms (of al
types) available for militia use. The editor of the Democr atic Press described the Return in these
words:

128. Act of Apr. 23, 1808, 2 STAT. 490 (1808). See also Act of Feb. 24, 1807, 2 STAT. 419 (1807).
129. CoOKE, supra note 2, at 430.
130.F. DEYRUP, ARMS M AKING IN THE CONNECTICUT VALLEY 33-46 (York, Penn., 1970); S. & R.NORTH, SMEON
NORTH: FIRST OFFICIAL PiISTOL M AKER OF THE UNITED STATES 73-77 (Concord, N.H. 1913). “When Tench Coxe,
at the close of the Revolution, turned his prophetic eye and his practical instinct to the manufacturing
development of hiscountry, hewasthwarted in hiseffortsby theimpossibility of obtai ning the machinery with
which to start the enterprises he had in mind. . . . Colonel North devised and worked out the principle of
interchangeable parts. . . . He applied and developed it in the manufacture of pistols....” Id. a 90-91.
Extensive information on Coxe’ s dealings with the firearms manufacturersis presented in 1 J. Hicks,
NOTES ON UNITED STATES ORDNANCE 29-39 (Mt. Vernon, N.Y. 1940).
131. Michael Bellides, The Originsof Gun CultureintheUnited States, 1760-1865, 83J. AM. HisT. 425 (1996).
132. While the proposed United States Constitution was being debated, the government of Pennsylvania
attempted to collect the public arms for cleaning and maintenance. A very large number of Pennsylvanians,
however, refused to surrender their public armseventemporarily—fearing that the new federal government might
be oppressive, and the Pennsylvani agovernment might be attempting to prevent resistanceto that government.
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Our stock of Public Arms are respectable but it is more gratifying to observe the number
of Private Arms returned. There are no less than twelve thousand six hundred and
seventy-eight Rifles reported as private property, and two thousand and thirty-eight
publicrifles. .. . Sharp Shooting, Good Marksmanship, iseminently atrait in the American
Character ... .18

Explaining the Second Amendment, Tench Coxe (the great purveyor of public arms) had
writtenin 1789 that “the people are confirmed by the next article in their right to keep and bear
thar private ams.” Public arms could certainly help achieve the Second Amendment’s god of a
well-regulated militia; depending on the wedlth of the people of any given region, the number of
public arms donated in order fully to supply the militia might exceed the number of private arams
brought to militiaservice. But the donation of public arms hardly negated the right to keep and bear
“private ams.”

To Coxe, the 1808 Act was an ideal opportunity to use federa resourcesto help build a
strong domestic firearmsindustry. Coxe's letters to Secretary of War William Eudtis st forth the
relation between theindustry and an armed populace. To defeat a standing army, apopulace must
be well armed:

No part of Europe will permit us to obtain arms from them. . . . A general
amament for the purpose of a genera stand is a measure . . . worthy of
condderation. The omnipresence of the public force is the consequence of a
genera armament. The skill of modern regular armies require the mass of the
population to be equipped for resisting the potent invaders of thistime®*

Sales of ams to the public would not only arm them, but would aso generate industry
advances.

A decided tone, agood ingpection, good patter ns and in short much care, pains
and viligance are necessary to procure substantial Arms from public & private
Armories. If sdlesto the Militia & private persons[&] to ships should a any time
be desired and practicable, it would keep up the manufacture and enable us to
improve the standard quality.™*®

Coxe proposed the sale of 10,000 muskets, rifles, pistols, and swords.*® The Jeffersonian
promotion of the firearms industry represented a return to vaues of the Revolution, according to
Coxe:

133. Democratic Press, Mar. 8, 1823, at 2, col. 1.
134. 1d. a 25 (Apr. 9, 1809).

135. Id. a 27 (Nov. 28, 1809).

136. 1d. a& 28 (Mar. 3, 1810).
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The manufacture of Armswas dormant a the time of thefirst operationsfor rifles,
pisols and swords. Same had been since the War till the end of Adams
presdency. The private ams makers were generdly discontinued for regular
Military use. We had to revive them.*’

Inadcircular to contracting gunsmiths, Coxe emphasized: “ The importance of good arms
is manifest. . . . Thelives of our fellow citizens, to whom the use of them is committed, depend
upon the excdllence of their ams”** In his correspondence with manufacturers and inspectors,
Coxe demongtrated great technical expertise in the desgn and manufacture of muskets, rifles,
pistols, and swords.** But despite Coxe' s expertise and dedication, the public arms program ran
into trouble.

C. The Quality Controversy

Coxe's smdl office was overwhemed by the procurement needs for the militia and the
rapidly expanding standing army as tensons with Greet Britain increased; he was working seven
days and nights a week, and till had to bring in his adult sons as unpaid assistants° In 1810,
Coxe fired the ingpector in charge of qudity control for the arms being acquired. In a series of
articles published in early 1811, Coxe former Pennsylvania political associate William Duane
charged that Purveyor Coxe had accepted large quantities of inferior firearms. (Duane and Coxe,
having once been close dlies, had become bitter enemies as a result of factiona dispute in the
Pennsylvania Republican party in 1804.1*) Inthefirst article, Duane madethe sweeping dlegation
“that arms we had seen, which had been manufactured for the MONEY (for we cannot say the
use) of the United States, were better adapted to kill American soldiers into whose hands they
were put than an enemy.”'*? Coxe rgjoined in the sameissug, flatly denying the charges and noting
that all arms were ingpected before being paid for. Besides, the purveyor was not an ingpector:

137. 1d. at 29 (Nov. 10, 1810). But see speech of John Adams, Nov. 22, 1800, in support of domestic arms
manufactories, 9 THE WORKS OF JOHN ADAMS, SECOND PRESIDENT OF THE UNITED STATES 149 (Charles Francis
Adamsed., 1854).

138. Purveyor’s Office, Dec. 9, 1808, cited in AURORA, Jan. 14, 1811, at 2, col. 3.

139. 2 J. Hicks, supra note 2, at 17-39, 49-57, 88-106, and 142 ff.

140. CooKE, supra note 2, at 480. Coxe's hard work on arms procurement did not |ead to any personal financial
gain on his part as an arms merchant. He was buying for the federal government, not selling to it, and thus
could not profit from the increased demand resulting from his militia program. If Coxe had remained at his
trading company while someone else carried out the arms acquisitions, Coxe doubtless would have enjoyed
some increased business, although arms were not a particularly large share of histotal revenues.

141. CooKE, supra note 2, at 346-47. Duane disagreements with Coxe were based on personalities, not policy.
Like Coxe, Duanewasastrong advocate of apopular militia, and afierce opponent of permanent federal military
establishments. See WiLLIAM DUANE, EXPERIENCE: THE TEST OoF GOVERNMENT 55 (Phil. 1807)(proposing
amendments to the Penn. Constitution to ensure that militiaofficerswould be chosen by militiamen); WiLLIAM
DUANE, PoLITIcSFORAMERICAN FARMERS 8-10 (Phil. 1807)(condemning alarge navy, and praising Coxe'sessay
on the subject).

142. AURORA, Jan. 14, 1811, at 2, col. 2.
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It is impossible for the purveyor to be present at the inspections, which take place at
various work shops, and public stores from Culpeper, in Virginia, to Exeter in New
Hampshire. . . . There are probably sixty contractors, who have ddlivered ams. . . .13

In subsequent ingtallments, Duane relied on averments of the former inspector who was
discharged for incompetency. Duane claimed that some rifle barrels lacked grooves (rifling), had
groovesonly six inchesdown the barrdl, or had grooveswhich weretoo shalow. Somewere made
with unfit Dutch locks, or had stocks filled with glue and sawdust.!** There were Hessian or
Hanoverian arms (German imports) which needed ingpecting. “ There were nine hundred pairs of
pistols, but not one pair fit for public service.”** Duane did not provide any further details*®

In aseries of articles addressed “To the Public,” Coxe responded to “the late unfounded
attack upon the public muskets and private manufacturers of musketsfor the United States.. . .
147 The muskets, rifles and pistols in question were as good as had been manufactured in this
country. Coxe stated that, thanksto federd procurement program, the number of private armourers
had increased ten-fold in just a few years. Now, “The rifle and pistol makers were congtantly
sendinginarms,” much to the Purveyor’ sdismay. Coxe urged appointment of arifleingpector, “as
thereis not a pattern rifle, to govern the workmen asin the case of the pistol.”**® Pigtols for sde
to the government were becoming regularized, but rifles not yet.

In the second ingtdlment of “To the Public,” Coxe clamed that he upheld “a drict and
rigorous ingpection, according to my rifleand pistol contracts, dso aminuteingpection‘in all parts
viz: Theriffling, the breechpins, theinterior of thelocks, & c¢."**° Coxe's knowledge of firearms
was from the perspective of a merchant, not an ingpector, but he defended his discharge of the
unqudified ingpector. The purveyor denied “the passing of one bad stand of armsor pair of pistals,
by him,”150

In Coxe's third article, the charge that the American muskets were adopted “to kill
American soldiers’ was answered by the fact that not a single musket had been proven bad.
Further, “the present ingpector in this department has given a recent opinion in favor of the
American muskets." >

143.1d.at col. 3.
144.1d., Jan. 16, 1811, at 2, cols. 1-2.
145.1d., Jan. 18, 1811, at 2, cols. 1-2.
146. The fourth and final number isinid., Jan. 19, 1811, at 2, cols. 3-5. While some of his charges appeared to
be based on rumor, Duane's expertise on the subject of firearmsis clear. See DUANE, THE AMERICAN MILITARY
LiBRARY (Phil. 1809) and A MILITARY DICTIONARY (Phil. 1810).
147. PHiL. DEMOCRATIC PRESS, Jan. 19, 1811, at 2, cols. 2-4.
148.1d.
149.1d., Jan. 21, 1811, &t 2, cols. 3-5.
150. 1d.
151 The want of a sufficient number of pattern pistolsor indeed of oneto guide each maker, and
the want of even one pattern rifle, for the office, has produced much real difficulty . ... The
entire want of practiceinmilitary pistol making, . . . the general habits of using German and
other imported locks for rifles and pistols, prevailing among the armourers, and the great
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Thefourth and find article of the seriesisfilled with detailsabout American pistol andrifle
manufacture in that epoch. The purveyor had encountered numerous problemsin moving towards
standardization of firearms from manufacturer to manufacturer.>* In the article, Coxelisted some
of the firearms makers from whom he had procured weapons; > most were were prominent
manufacturers who produced both for state militia contracts and for the private market.*>*

While defending hisrecord, Coxe admitted the need for both technol ogical and ingpection
improvements*®

Months passed without further public controversy, but at theend of 1811 Duane renewed
“The Military Establishment” series. Duaneinsnuatesthat in Americathere were those who placed

difficulty, which the | ate Secretary found . . . to refuse permission to use such locks as the
two German locks and the pistol locks of Lancaster, which the purveyor submitted to him,
will be remembered and considered.

Id., Jan. 31, 1811, &t 2, cols. 2-3.
152.1d., Feb. 2, 1811, at 2.
153. “200 pistol barrels” by Joseph Henry. “ The pair of pistolsfrom Mr. Shuler, near Quaker Town withGerman
locks, said to beimproved here.” “Military rifles, received from Lancaster, Pennsylvania. . . by Henry DeHuff
and Co. sometimes called Peter Gonter and Co. since the death of Mr. DeHuff; and by Abraham Henry, John
Guest and Peter Brong and company. The Indian rifles of J. Guest and Dickert . . . .” “The Proofs of musket
barrels, andinspection of muskets, under the contracts of the Henry's, J. Miles, Nippes, Steinman and Winner,
&c. in Pennsylvania and New Jersey will require early and effectual attention . . ..” “The arms of Ginok
(Hanoverian) require an early and completecleaning . .. .” “Riflesand pistols made by A. Henry, J. Guest and
P. Brong for army use, and of rifles made by J. Guest, for Indian use.”
154. See N. FLAYDERMAN, GUIDE TO ANTIQUE AMERICAN FREARMS (1980): Joseph Henry, Philadel phia, 1807-1808
contract pistols, also madefor privatesale,in54 cal. and 10" barrel. | d. at 298-99. John Shuler, Liverpool, Penn.,
made in the same period and caliber with shorter barrel. 1d. at 301. The following sold muskets to the
Commonwealth of Pennsylvania under a 1797 legidative act: Henry DeHuff, Abraham Henry, Peter Brong, and
Jacob Dickert, al of Lancaster. Id. at 423-24. The Model 1808 musket was produced by John Miles, of
Bordertown, N.J., and James Winner, Abraham Nippes and John Steinman of Philadelphia (429). Miles also
made various pistolsin 59-64 cal. in Philadelphia . 1d. at 300. John Guest of L ancaster also made pistols, using
Sweitzer locks at times, and was a partner of Henry and Brong. |d. at 297, 301.

SE. DYKE, THOUGHTSON THE AMERICAN FLINTLOCK PiSTOL 8, 20, 24 (1974) refersto DeHuff, A. Henry,
Shuler, and J. Henry. Most rifles and pistolswere manufactured in Eastern Pennsylvaniadue to the settlement
of gunsmithsfrom Central and Southern Europethere, and the concentration of minesand furnacesinthearea.
155. It will be admitted by those who are acquainted with arms, that the manufacture of riflesand pistols, islittle
known except in the public armories, and excepting, astorifles, in partsof oneor two states. -- Workman’ sskills
and inspectoral judgment in these branches are rare. Perhaps we have not even settled good standards. If
imperfectionsexist intheriflesand pistols, | am now well satisfied that some pronounce upon them, who have
never inspected ascore. . . .

Sixteen hundred riflesand eleven hundred pistol s, made before we had lock forgers
and inspectors, though at low prices for the country and under “strict and rigorous’
contracts, seem to be the sum of that matter.
... From some | essons of |ate experience and observation, | aminclined to believe,
that there are few countries, if any, which have reached the principles of the right
construction of amusket, apistol and arifle.

Supra note.

Page 31



“amilitary force beforeits enemy with saw dust cartridges or balstoo large for the cdibre, or with
rifles without touchholes,** and without spird grooves, and of which 8 out of 18 burst on the
proof with powder only of 135, whilst the true proof should be of the standard of 150. . . ."**

Coxe retorted in early 1812 with a broadside “To the Public” which was distributed in
Congress.*® Coxe defended the particulars of the situation®®, and then Duane fired back.1%°
Although Coxe responded,6*he was not out of poalitica trouble. Starting in 1810, his enemies in
Congress (who were dlies of Duane's faction in Pennsylvania Republican politics) had begun
attempting to abolish the Purveyorship.

The Duane dispute quieted down, and Coxe continued the course of hiswork, soliciting
“Home Made and Other Supplies,” indluding “Muskets, Pistals, Rifles and Swords”%? But the
outbreak of the War of 1812 in June of that year occasioned amilitary reorganization which gave
Coxe's Congressiona opponents the opportunity to eliminate the office of Purveyor of Public
Supplies, the office being replaced with a quartermaster’ s department.

D. Cox€e' s Examination of the State of the American Firearms Industry

156. A “touch hole” is“in early guns, before invention of the variouslock or firing systems, ahole or vent at
the rear of the firearm which connected from the outside of the barrel to the chamber of the gun containing the
powder charge.” R.A. STEINDLER, THE FIREARMS DICTIONARY 257 (Harrisburg: 1970).

157. Duane also made charges about supposedly inadequate uniforms purchased, and the rejection of a
guantity of swords manufactured by a Richmond workman named Winner. AURORA, Dec. 21, 1811, a 2, cols.
1-2. Intheissue of Dec. 23, 1811, at 2, cols. 1-2, Duane claimed that the purveyor discouraged American arms
manufacture, resulting inthe best workmen removing themselvesto South America. The samearticlereiterates
the allegation of “the admission of rifles without grooves or touchholes’ and repeats a rumor “that when a
demand was made for pistols, when an apprehension was entertained of a conflict in Florida, that these very
pistolswere. . . totally unfit....”

158. Dated Jan. 4, 1812, printed copy in PAPERS OF TENCH COXE, supra note 2, at Redl 32, at 246-47.

159. Asto the swords, the purveyor “justly doubtsthe fitness of American steel,” but in any case the swords
were rejected by theinspector. Certain German steel swordswerealso rejected. Asto the Germanlockson some
rifles, the Secretary of War in Washington specifically approved them. Coxereiterated that he was* amerchant
and not amanufacturer,” and therefore dependent on recommendati ons and directivesby government officials
and firearms specialists. He added:

Much difficulty occursin procuring standard patterns, and inspectors. The vastly greater

failure of the state of Virginiain manufacturing arms, provesthis.

... | can safely appeal to the Secretary of War, in regard to my giving material aidto himin

the improvement of pistols, swords and other matters. . . .
Id.
160. Duane concentrated on buttons received by the purveyor which were supposedly unfit.
161. Coxe once again appealed “To the Public,” reiterating that the arms mentioned by Duane had passed
inspection by two government officers. He added that Duane overlooked the fact that Coxe was acting at the
direction of the Secretary of War: “1 have procured the Calibre of the Harper’s Ferry pattern pistol to be
rejected by the present Secretary of War, on explicit military reasons and one of about twice the size adopted.”
DEMOCRATIC PRrESS, Jan. 18, 1812, at 2, col. 2.
162. Broadside dated Jan. 27, 1812, in PAPERS OF TENCH COXE, supra note 2, at Reel 32, at 248.
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Despite relieving Coxe from the purveyor's office, the Madison administration continued
to appreciate Coxe's talents. Madison gppointed Coxe to the post of Collector and Supervisor of
the Revenue at Philadd phig, dthough Coxe eventualy left thispogtion for thelarger sdary of clerk
of the Quarter Sessionsin Philadelphia, apost heheld until hisretirement in 1818. But Coxe' smost
important contribution came at the request of Treasury Secretary Albert Galatin, who assigned
Coxe to andyze the condition of industry in the republic.

While concerned with economic development of dl types, Coxe devoted some attention
to the area of firearms. His Statement of the Arts and Manufacturers of the United States of
America, transmitted by President Madison to the Congressin 1814, included discussion of the
ams industry. Under the topic “Defense,” Coxe noted federa efforts both to restrain export of
ams and to encourage their domestic manufacture. In addition to the establishment of sate and
federa armories, contracts with monetary advances asssted private manufacture of cannon,
firearms and swords.2® Noting “very considerable attention to the repair and manufacture of arms’
in the past twenty years, Coxe predicted “no irremovable obstacle to the manufacture of every
oecies of ams. . . of good qualities, and in sufficient quantities.”*** The tremendous progress in
firearms and other military manufacture seemed to Coxeto be greatest success story of American
industry since 1775.1%°

In another part of the Statement, Coxe analyzed technologicad developments in the
manufacture of cannon and muskets. “Cannon are congtantly manufactured, when demanded, to
avery consderable extent, in the public armories of the nation, and of the States, and on contracts,
and for sde to associations of citizens, and to individua purchasers, for use a home, or for
exportation.”**® That cannon were marketed to the citizensis an interesting revelaion, given Coxe's
predictionin 1787 that the armed populace would ever be more powerful than astanding army. 16’
While noting improvements in the manufacture of small arms, Coxe advocated “a judicious and
rigorous ingpection” of military arms and pistols “to prevent deception, and its most evil
conseguences.”'®® Perhgps William Duane had been right in his alegations concerning the poor
quality of some contract arms. The problemswith Coxe s public armsprogramiilludtrate, indirectly,

163. TENCH COXE, STATEMENT OF THE ARTSAND MANUFACTURERS OF THE UNITED STATES OF AMERICA, in 2
AMERICAN STATE PAPERS (FINANCE) 675 (1832).

164. 1d. at 676.

165. 1d.

166. 1d. at 687.

167. Supra note and accompanying text. Whether cannon or other light artillery are within the scope of the
“arms” whose private possession is protected by the Second Amendment is beyond the scope of thisarticle.
All of the published scholarship which examinestheissue concludesthat the Amendment, while protecting all
(or amost all) types of firearms does not protect artillery. Stephen P. Halbrook, What the Framers Intended: A
Linguistic Analysis of the Right to “ Bear Arms”, 49 L. & CoNTEMP. ProBS. 151 (1986); Don Kates, Handgun
Prohibition and the Original Meaning of the Second Amendment, 82 MicH L. Rev. 204 (1983); Nelson Lund,
The Past and Future of the Individual’ sRight to Arms, 31 Ga. L. Rev. 1(1996). Cannonwere not regulated until
1968, and may legally be possessed if registered withthefederal government. See Gun Control Act of 1968, P.L.
90-618, Titlell, 82 Stat. 1213, 1227 (1968).

168. Supra note . See Coxe, Digest of Manufactures, at 696 (statistics on arms manufacture).
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the Second Amendment’ s protection of the possession of private arms as one means of arming the
militig acitizen buying asinglearm for hisown use may be more likely to ingpect thearm in detall,
and less likely to accept a poor qudlity firearm than would be a federal government inspector
charged with ingpecting hundreds of firearms, none of which would be used to defend hisown life.
The standardization advantages of mass procurement of public arms may have been outweighed
by the quaity control advantage of citizens obtaining private arms one a atime.®°

V. Firearms, Game Laws, and Monarchy

Coxe retired in 1818 after having served three years as clerk of the Quarter Sessonsin
Philadelphia; he spent hisremaining yearsasawriter. Coxe continued to correspond with Madison
and his other politica friends*” Jefferson, who as President had found Coxe's salf-promation to
be offensively blunt, reconciled himself to Coxe's persondity flaws, and lauded Coxe as "along
tried public and persond friend" and "afellow laborer, indeed, in times never to be forgotten."
Coxe dso continued to write prolificaly for public consumption, often on mattersinvolving theright
to arms. During his retirement years, Coxe was particularly energized by his oppostion to the
Presidential ambitions of John Quincy Adams-and by Adams' support of restrictive European laws
regarding gun ownership for hunting. Coxe argued in detall that Adams position undermined the
entire right to keep and bear arms, and thereby threatened republican government.

Coxe firgt retirement writing about firearmswas“ Considerations Respecting the Hel ots! 2

169. Of course some citizens might not pay attention to the quality of their firearm, and others might not know
enough to discern poor workmanship. But on the whole, it is reasonable to expect that, at the least, alarge
number of purchaserswould pay careful attention when buying aproduct on which their lives would depend.
Today, there are many people who buy firearmswith little attention to quality, and many otherswho purchase
with great attention to detail.

170. Madison and Coxe corresponded about the American economy and politics;, Madison also wrote to
President Monroe urging an appointment for Coxe’ sson. JamesMadison, letter of Feb. 12, 1819, to Tench Coxe,
reprinted in WRITINGS OF MADISON, VOLUME 3: 1816-1828, p.116; letter of March 20, 1820, to Coxe, reprintedin
Id. at 170; Nov. 4th, 1820, Id. at 184; Feb. 21, 1823, I1d., at 301 (“I have forwarded the letters, with the printed
papers, to Mr. Jefferson. I know well the respect which he, as well as myself, attaches to your
communications.”); Mar. 1, 1823, 1d. at 304 (“Mr. Jefferson has just returned your two letters and papers.
Supposing that | had yet to acknowledge them, he annexesalinerequesting meto doit for him also; observing
that it would hurt him much to leave unnoticed an old friend, and that the difficulty of using his pen with his
crippled hand had compelled him to abandon writing but from the most urgent necessities.”); Oct. 12, 1823,id.
at 337; Nov. 3, 1823, id., at 341.

171. CooKE, supra note 2, at 521, citing Thomas Jefferson, letter to Tench Coxe, Nov. 11, 1820. Jefferson
apparently retained so much interest in what Coxe had to say that Jefferson complained about Coxe's
handwriting, which by 1823 had deteriorated so badly that Jefferson found reading it to be like " decomposing
and recomposing...hieroglyphics." JoHN MORTON BLUM, THE REPUBLICAN ROOSEVELT 142 (1952).

172. A “helot” was* A member of the class of serfsin ancient Sparta, intermediatein status between slavesand
citizens.” 1 THE NEw OXFORD ENGLISH DICTIONARY 1216 (3d ed. 1993).
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of the United States, African and Indian,” under the pen-name“A Democratic Federdist.” Inthe
firg ingalment Coxe noted that free Blacksin Pennsylvaniawere excluded from “theright to enter
militiaand to partake of publicarms’ and that the states “deny them the use of the public arms.”1"
In contrast with the term “private aams’ which Coxe used in discussng the Second Amendment
when it was proposed in 1789, “public ams’ meant arms supplied by and returnable to the
state, such asthe armsthat Coxe had provided as Purveyor of Public Supplies. Pennsylvania sfree
Blacks in 1820 were not prohibited from having private arms for persond use, but were not
dlowed the use of public arms which were issued to some members of the militia While dl free
whites were members of the militia, public arms were likely issued ether to those who could not
afford them, or to groups which trained together and wished to have arms with acommon bore.!”

In some states, free Blackswere entitled only to private ams, whilein others—particularly
in the South, where the rights of free Blacks were gradually condtricted during the antebellum
years--to neither private nor public ams. In No. VIII of the series, Coxe noted the fears of the
opponents of “the day when a million and a haf of black people, generdly in the state of the
untutored Africans, were to be made free in power, dection, ams, civil, and religious
combingtion."*"

Aboalitionis Coxe was quite accurate in noting the fears of opponents of civil rights for
Blacks. In Dred Scott, Chief Judtice Taney’s mgority opinion ingsted that free Blacks could not
be citizens, because if they were, they would have “the full liberty of speech in public and private
upon al subjects which [agate’ 5| own citizens might meset; to hold public meetings upon palitica
affairs, and to keep and carry arms wherever they went.”*’?

Coxe' slast writings on the subject of the armed popul ace were hismost extensive. Penned
inopposition to John Quincy Adams' bid for eection as president, Coxe' sfind testament revived
a 1791 debate between John Quincy Adams and Thomas Paine. A review of the 1791 debates
about arms and game lawss clarifies the context of Coxe's polemics of 1823.

One of the chief impediments to the dissolving of monarchy in France in 1789 was
centuries of weapons prohibitions.!”® In his 1791 bestsdller The Rights of Man, which appeared
when the Bill of Rights was till being debated in America, Thomas Paine described the Situation
just hours prior to the sorming of the Badtille:

The event was to be freedom or davery. On one sde, an amy of nearly thirty

173. DEMOCRATIC PRESS, Nov. 25, 1820, at 2, cal. 2.

174. Supra text at note 77.

175. Firearms at that time were manufactured with many bore sizes and consequently bullets were often not
interchangeabl e, asituation Coxe had sought to alleviate as Purveyor of Public Suppliesinrespect tothe public
arms he obtained. See Coxe correspondencein 2 J. Hicks, NOTES ON UNITED STATES ORDNANCE (1940) at 28
(common bore), 31 (“the public arms”).

176. DEMOCRATIC PRESS, Dec. 25, 1820, at 2, col. 1-2.

177. Scott v. Sandford, 60 U.S. (19 How.) 690 (1856).

178. Legidation in France from 1500-1789 to disarm commoners is summarized in LEe KENNETT AND JAMES
ANDERSON, THE GUN IN AMERICA 11-16 (1973).
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thousand men; on the other, an unarmed body of citizens: for the citizens of Paris,
onwhom the Nationd Assembly must thenimmediately depend, were asunarmed
and as undisciplined asthe citizens of London are now. . . .

Arms they had none, nor scarcely anyone who knew the use of them; but
desperate resolution, when every hopeis at stake, supplies, for awhile, the want
of arms. Near where the Prince de Lambesc was drawn up, were large piles of
stones collected for building the new bridge, and with these the people attacked
the cavalry....

... Thenight was spent in providing themsel veswith every sort of wegpon
they could make or procure: Guns, swords, blacksmiths hammers, carpenters
axes, iron crows, pikes, halberts, pitchforks, spits, clubs, etc., etc.1’

The French people were victorious, and quickly adopted a Declaration of Rights and a
Condtitution (athough the people proved unable to maintain a stable and free government). As
Paine noted, the abalition of the gamelaws by the new French republic was the embodiment of free
trade:

The French condtitution says, There shall be no game laws, that the farmer on
whose lands wild game shdl be found (for it is by the produce of this lands they
are fed) shdl have right to what he can teke: that there shdl be no monopolies of
any kind -- that dl trade shdll befree. . . . In England, gameis made the property
of those a whose expenseitisnot fed . . . . Isthis freedom?*°

Paine' s work was attacked by John Quincy Adams in Adams anonymous Letters of
Publicola, which defended the Constitution of England, including that nation’s right “to establish
aGovernment in hereditary succession”*8! as well as Parliament’ s right to enact game laws.'®?
Adams severdly castigated Paine's defense of the French Congtitution, which placed beyond
legidative control “universd freedom of the chase.”®® The letters were origindly thought to have
been penned by John Adams, who had defended the British Condtitution in his Defence of the
Constitutions (1787-88) and Discourse on Davila (1790), the latter of which attacked the
French Revolution.

At ladt, in 1823, John Quincy Adams reveded his own authorship of the Letters of
Publicola, and renewed his criticiam of “the inflammatory principles of Paine,” whose works he
called “worse than worthless”*#* All of the above writings of the Adamses were cited by Tench

179. THOMAS PAINE, RIGHTS OF M AN 76-77 (New Y ork, 1969)(1st pub. 1791).

180. Id. at 96-97.

181. 1 JoHN QuINcY ADAMS, WRITINGS 70 (W.C. Ford ed. 1913).

182. Publicola’ s main purpose was to support President Washington’ s policy of neutrality in the war betwen
England and France, as opposed to the followers of Jefferson, who wanted the U.S. to side with France.
183.1d. a 99-100, 109.

184.1d., vol. 6, a 337-38.
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Coxe and othersasreflecting dangerous monarchica tendencieswhich John Quincy Adamswould
represent if elected president. Under the pen-name* Sidney,” Coxe wrote an 1823 series entitled
“To the Friends of the Principles of the Congtitution of the United States’ in the Philadel phia
Democratic Press, in which Coxe criticized monarchical sympathizers in America, which
particular referenceto John Quincy Adams, including Adams' views about the deprivation of arms
in France and England.

In pre-revolutionary France, Coxerecalled,  not only were the commonsor people of the
third estate deprived of the ownership, possession and use of arms, but they were bound to leave
their farming works at the command of the lord, in order to surround forests, and to keep therein,
game which their Lord was about to hunt for sport . . . "% In The Rights of Man, ThomasPaine
had “commended the reped of the system and provisions of the hunting laws which had debased
the people of France below the beasts of the fields, [and] held the commons or third estate in the
ignorance and privation or non-possession of ams. . . "%

Under theforest and gamelaws of England, continued Coxe, “the people, the body of the
commons, the inefficient 199 two hundredth parts are deprived of the right to own, keep and
usearms Itis, Blackstonesays, ‘ atyranny,” and afatal tyranny onthe commonsof England.”*®’
Coxe depicted John Adams and John Quincy Adams as apologists of the French and English game
laws, and thus as “ opposed to the Liberties of France, England and the United States, on the all
important subject of the militia, and its precious emanation, our real volunteer companies. . .
188 | ike Cromwell, President John Adams had increased the regular army and sought to dispense
with the militia. An unarmed people could mean a monarchy in America, Coxe concluded: *

Without a free omnipresent conditutiona militiaamy ungrangled by game laws,

.. .apresdent could be quickly authorized to continuefor life, and the office could

be made to run in the persons of hissons.. . . "1

Inthe next serid, “ Sidney” faulted the Adamsesfor their defense of the British condtitution:

We proceed from thetota destruction or rather prevention of theright toown and
keep and use arms and consequently of self-defense and of the public militia
power or force, the army of the constitutions of the United States, stated in our
last number, to the till more precious object of the right of conscience.!®

For John Quincy Adams, charged Coxe, England’ s establishment of one church, coupled with*a
deprivation of the ownership and use of arms, and other abuses of alike nature” were not sufficient
to judtify the calling of a convention by the people to change the British congtitution.**

185. DEMOCRATIC PRESS, Jan. 16, 1823, at 2, col. 1.
186. Id. at cal. 2.

187. 1d.

188. 1d.

189.1d. at cal. 3.

190. Id., Jan. 23, 1823, a 2, cal. 2.

191. Id.
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British impressment of sailors, which to Coxe was “persona, though not hereditary,
davery,” was the subject of Coxe's following article. “Coerced service” was anathema to
American freedom, which instead depended on sdf-armed volunteers:

A western or southern volunteer militia officer or private, who had served, . . . in
the battles of Orleans. . ., would illy brook the gpplication to his person, of the
British institution of sailors impressment, transferred into the congtitution and
practice of the United States, by the rapturous, or indiscriminate admirers and
defenders of the condtitution of England.1*?

Serving as Secretary of State under President Monroe, John Quincy Adams stood onthe
traditiona stepping-stone to the Presidency (which Adams, in fact, would win in 1824), and so
Coxe continued his anti-Adams articles. Written under the pen-name “ Sherman,” Coxe's most
comprehensive analysis of the deprivation of the right to have and use ams was published as an
address “ To the People of the United States.”'% Again, the thrust of the article was the manner in
which commonersin England and France were disarmed by the game laws. Coxe' s purpose was
to show the monarchicd inclinations of John Quincy Adamsin Adams' attacks on Thomas Paine.

Coxe began by reviewing the feuda oppressions of the rights of the chase in France, and
Paine's praise for their abolition a the time of the revolution: “Mr. Paine's approbation of this
humane, wise and libera act (tho it is certain they put the right of the chase and of arms on nearly
the same footing as ourselvesin our condtitutions) is among the specified grounds of Mr. Adams,
junior, reply of 1791, to therights of man . . . .”** Coxe then analyzed the impact of England's

192.1d., Jan. 28, 1823, at 2, cal. 2.
193. The article was No. IX of a series with this title apparently published in the Democratic Press or in the
Philadelphia Sentinel and Mercantile Advertiser in 1823, or possibly 1824. The issue in which the article
appeared could not belocated. (The pen-name* Sherman” appearsinthe Democratic Press, Dec. 24, 1823.) The
manuscript isin PAPERS OF TENCH COXE, supra note 2, at Redl 113, at 713 ff.
194. 1d. at 715.

Coxe washot entirely accurate here. The 1789 Declar ation of the Rightsof Man and of the Citizen said
nothingto about hunting or theright toarms. The 1789 Decreeto Abolish the Feual Systemsaid nothing about
the right to arms but did comprehensively to establish aright to hunt:

I11. Theexclusiveright to hunt and to maintai n uninclosed warrensis|likewise abolished, and
every landowner shall have theright to kill, or to have destroyed on hisown land, all kinds
of game, observing, however, such police regulations as may be established with aview to
safety of the public

All hunting capitaineries[preserves], including the royal forests, and all hunting
rights under whenever denomination, are likewise abolished. Provision shall be made,
however, inamanner compatible with theregard dueto property and liberty, for maintaining
the personal pleasures of the King.

The president of the Assembly shall be commissioned to ask of the King the recall
of those sent to the galleys or exiled, simply for violations of hunting regulations, aswell as
fortherelease of those at present imprisoned for offenses of thiskind, and dismissal of such
cases as are how pending.
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gamelawsin 1791:

No man of lessfreehold estate than about 433 Dollars per Annum may own, keep
and useagun or engineto kill any of thewild beasts or birds, caled game, on his
own land. It is easy to see, that this game law deprives the great body of the
people of England, Irdand, Waes and Scotland of al knowledge in the
congruction, use, care and vdue of ams, unfits them for the militia, gives undue
weight to the army, navy, . . . and other legdized forces, and to the armed and
privileged nobility and gentry. 1%

Coxe sbelief that the gamelaws of England had been used to disarm the English populace
was widely shared in America; statements to that effect can be found in the three leading
condtitutiond law treatises of the antebellum era® But tha view, while influentia, was wrong.
Most Englishmen could not legdly hunt, but they could legaly own gunsfor non-hunting purposes,
such as persond defense and target shooting. 1%

As Blackstone recognized, the game laws which were meant “to disarm the people,”
originated as part of a system of davery. “The Rustics or people of the country were every where
in Europe forbidden by the German and Gothic invaders to carry arms.” So too, the ancient
Britons, beset by successve conquerors, were “made and continued disarmed Serfs, Villeins or
s aves.”198

The most despotic governments have, for these reasons, the most oppressive and
cruel game laws. They are peculiarly opposite to the free spirit of such bodies as
our American Condtitution, the French National Assembly, and the courts of
Spain, Portuga and their late American colonies. Hisown firearms are the second
and better right hand of every freeman, and Mr. Adams, junior, has shown an utter
disregard of them in this part of hisreply to Mr. Paine.!®®

So prudent, faithful and provident have our people and condtitutions been,
that wefind intheir precious bills of rights, schedules of duties, reasons of powers,
and declarations recognizing the right to own, keep and use arms, provisons

THE GREAT DOCUMENTS OF WESTERN CIVILIZATION 186-92 (Milton Viorst ed. 1965).

195. PaPERS OF TENCH COXE, supra note 2, at Reel 113, at 715.

196. 3 St. GEORGE TUCKER, BLACKSTONE'S COMMENTARIES, WITH NOTES OF REFERENCE TO THE CONSTITUTION
AND LAWS OF THE FEDERAL GOVERNMENT OF THE UNITED STATES AND THE COMMONWEALTH OF VIRGINIA 414 n.3
(1996)(1803); WiLLIAM RAWLE, A VIEW OF THE CONSTITUTION OF THE UNITED STATES OF AMERICA 125-26(1970,
reprint of 2d ed. 1829); 3 JosePH STORY, COMMENTARIES ON THE CONSTITUTION 747 (1833).
197.JoyceMALCOLM, THE RIGHT TO KEEP AND BEAR ARMS: THE ORIGINS OF AN ANGLO-AMERICAN RIGHT 126-30
(1994); STEPHEN P. HALBROOK, THAT ARMED M AN BE ARMED 51-53 (1984).

198. PaPERS OF TENCH COXE, supra note 2, at Reel 113, at 716.

199. Id. At thetime Coxewrote, Spain and Portugal were enjoying brief periodsof constitutional liberalism, and
the republican wars of independence in Latin American were all but victorious.
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preventing and forbidding the legidauresto interfere with and to abrogete, that all
important right of the citizens2®

Coxe continued, noting that Blackstone wrote that the English game laws were meant “to
disarmthe people’ and resulted in“aTyranny to the Commons.” ThusAdams oppositionto Paine
on the issue of game laws was tantamount to opposition to Blackstone.

Why dl this insenghility to the most odious and pernicious part of the regime of
ancdient tyranny by which the French unarmed people for many centuries were
hed in Chains. Why dl thisdevotion to the. . . British Condtitution, by which that
disinguished people have been held unarmed, since the kings and nobles of the
Norman race rang the knell of their departed freedom in the sound of the curfew,
aunk their liberties in a base oppressive villeinage, and riveted their chains by
gpecious game laws, a once disarming them and tyrannoudy keeping the
commons of England completdy ignorant and helplessin aams 2

As had been his practice since the Congtitution was being debated in 1787, Coxe sent
copies of the “Sidney” articles and possibly “ Sherman” too, to Madison and Jefferson with an
explanatory letter. His purpose was to show how the Adamses, both father and son, labored “to
the same end; the setting up the British, and the undermining the principles and character of our
Condtitution.?*? Neither Madison nor Jefferson wasinterested in attempting to influence Presidential
palitics in their retirement years, Jefferson’s declining hedlth left him able to reply to only a few
correspondents, and thus Madison conveyed to Coxe Jefferson’s apology “that it hurt him much
to leave unnoticed an old friend.”?® In the fal of 1823, Coxe was 4ill sending his articles to
Jefferson and Madison.?

Tench Coxe died on July 16, 1824, a few months after John Quincy Adams took office
as President. He predeceased his old friend, Thomas Jefferson, and his old foe, John Adams, by
two years.?® While John Quincy Adamswas wrong in underestimating the pernicious effect of the
European game laws, Coxe was wrong in his estimation of Adams, whose 1825-29 Presidency
was untouched by any trace of monarchy.

200. Id. at 717.

201 Id. at 718-19.

202. Coxe to Jefferson and Madison, Jan. 31, 1823, at 5-6, JAMES MADISON PAPERS, Library of Congress. Ina
second letter to Jefferson and Madison written a day later, Coxe warned that “ thetimesare most dangerousto
the cause of liberty, religious and civil, in Europe, and . . . atotal failure (by power, numbers, arms and
combination) there, will end us and our own system, in the two Americas....” Id. Feb. 1, 1823, a 2. Coxe
suggested that the circulation of the newspapers which published the above articles “in your parts of the
country” would be useful in the coming presidential election. Id. at 3.

203. Madison to Coxe, Mar. 1, 1823, id.

204. Coxeto Madison, Oct. 3, 1823; Madison to Coxe, Oct. 12, Nov. 3, 1823, id.

205. Adams and Jefferson both died on July 4, 1826, exactly fifty years after the Declaration of Independence.
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Coxe's retirement writings provide further detail about the scope of the individua right
which Coxe had first elucidated four decades before. The right was, of course, persond, for “His
own firearms are the second and better right hand of every freeman.” The duty and the right of
militia service (dong with the possible use of public arms) belonged to the freeman; persons not
exercigng full civil rights (such as Blacks and Indians) did not possesstheright. Conversdy, when
the daves were one day free, they too would enjoy the full right to arms, like other civil rights.

Inlatetwentieth-century andysis of the Second Amendment, it isnot uncommon to attempt
to bresk theright to armsinto separate units. militiaservice, persona defensein the home, persond
defensein public, defense againgt tyranny, hunting, and so forth. The attempt isthen madeto argue
that only one unit (or only some units) comprise the red right to keep and bear arms, and that
firerms ownership and carrying for other purposesis outs de the Second Amendment. At the most
extreme, the argument is that the Second Amendment is only for militia service, and (snce the
militiais sad to be only the Nationd Guard) therefore no-one except a National Guardsman has
aright to keep and bear arms, and even then only when ordered to do so. Or in aless extreme
vergon, the Second Amendment isonly about persond defense, and so dl citizenshave aright to
own guns, but none of them have a right to own guns useful for hunting but not for persond
defense.

Coxe swritings show the error in the cafeteria gpproach to the Second Amendment: The
right to hunt isintegrd to theright to own private arms, the right to private amsis an essentid part
of both “sdf-defense” and of the “public militia power.”?% To be deprived of amsis, in the long
run, to be deprived of ameaningful role in the governance of the republic. So while hunting might,
a fird, seem to have little to do with palitics, there was adirect connection between anti-gun laws
which affected a persond activity like hunting, and the advent of tyranny. Blackstone had made
exactly this point, and so did each of the three mgor American condtitutiona treatise writers of
antebdlum America: Josgph Story, William Rawle, and St. George Tucker.%” Coxe' s views on
the right to arms were thus securely within the mainstream of American legd theory.

Conclusion

Tench Coxe wasthe leading interpreter of the meaning of the right to keep and bear arms
in the first four decades of the republic. His writings on the Condtitution earned the approva of
James Madison, and his services to the young American republic earned him important pogtions
in the subcabinets of each of America sfirst four presdents.

Asistypicd in partisan editoriaizing, Coxe sometimes saw his own postion clearly, and
faled to understand the complexity or the strength of his opponents position. Arguing that the
armed populace could dways overawe a standing army, he bdlittled the anti-federdists for
demanding a bill of rights. Likewise, based on the sympathy of the Adamses for the British

206." Sidney,” To the Friends of the Principlesof the Constitution, DEMOCRATIC PRESS, Jan. 23, 1823, at 2, col.
2
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Condtitution, Coxe accused them of opposing the militiaand theright to keep and bear ams. Yet
John Adamsexplicitly endorsed the militiaand theright to ams.2*®® While John Quincy Adamsand
his father might have been wrong for defending the European game laws, neither Adams never
displayed the dightest hodtility towards the American right to keep and bear arms.

Although the leaders of the early republic engaged in bitter partisan conflict, therewas no
disagreement on the value of the right to keep and bear arms in a free sate. Coxe today is
recognized as a leading expositor of federaist doctrine, and his subsequent career as a public
servant and as a politica writer supply depth and nuance to the origind understanding of the right
to keep and bear arms in the early republic.”®

To Coxe and his contemporaries, the Second Amendment guaranteed the right of every
freemanto own, possess, carry and userifles, muskets, pistols, and other firearmsfor self-defense,
hunting, and militia purposes, including res stance to oppression. Private armswere condtitutionaly
protected, athough uniformity for militia purposes suggested the wisdom of governmenta purchase
and distribution of public armsto the generd populace. Theright wasinjured by disarmament laws,
by over-reliance on standing armies, and by game laws that prevented learning how to use arms.
Given the centrdity of the right to armsin a free date, the development of the American firearms
manufacturing industry was worthy of national encouragemen.

Theindividud right to keep and bear armswent unquestioned in the early republic, but no-
one championed it as vigoroudy over such along span of public service as did Tench Coxe. The
sentiments of the generations that built the Condtitution and the new nation are aptly summarized
by Coxe s words written in retirement: “His own firearms are the second and better right hand of
every freeman . .. "2

208. Seetext asnotes - , - supra. In 1823, the same year Coxe attacked Adamses for the last time, the senior
Adams reaffirmed hiscommitment to auniversal militiaand hisopposition to aselect militiaand standing army.
W.SUMNER, AN INQUIRY INTO THE IMPORTANCE OF THE MILITIA TO A FREE COMMONWEALTH INA LETTER...TO
JOHN ADAMS. . .WITH HiIS ANSWER 69-70 (Boston 1823).

209. Coxe was, of course, not the equal of the men for whom he work—Hamilton, Jefferson, and Madison; his
conduct at the start of the Revolution, his personality flaws, and his partisanship ensured that, despite his
writing ability and his energy, he would be in the second rank of the Founders, not the first.
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