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THE RIGHT OF WORKERSTO ASSEMBLE AND TO BEAR ARMS:
PRESSER V. ILLINOIS, LAST HOLDOUT AGAINST
APPLICATION OF THE BILL OF RIGHTSTO THE STATES
by Stephen P. Halbrook?
. INTRODUCTION

Is the right of workers--like that of members of other classes-to assemble? and to bear ams®

protected by the United States Condtitution from violation by the States?* If this question sounds as if

! Copyright © Stephen P. Halbrook 1998. Stephen P. Halbrook, Ph.D., Philosophy, Florida State
Univeraty, 1972; JD., Georgetown University Law Center, 1978. Attorney a Law, Fairfax, Virginia,
1978-present. Assigtant Professor of Philosophy, Tuskegee Indtitute, Howard University, and George
Mason University, 1972-81. The author thanks David W. Fischer for his thorough research and Lisa
Halbrook-Stevenson for her assistance in editing the manuscript.

2 The First Amendment to the United States Condtitution states that " Congress shal make no law
... abridging . . . theright of the people peacesbly to assemble.”

3 The Second Amendment provides: "A well regulated Militia, being necessary to the security of
afree State, the right of the people to keep and bear arms, shall not beinfringed.” Thisright wasintended
to enable the citizenry to share power and thereby to prevent atyranny. See Akhil Reed Amar and Alan
Hirsch, For the People: What the Constitution Really Says About Your Rights(New Y ork: The Free
Press, 1998), 169-80. On the history of the Second Amendment, see Stephen P. Halbrook, A Right to
Bear Arms. Sate and Federal Bills of Rights and Constitutional Guarantees (Westport, Conn.:
Greenwood Press, 1989); Halbrook, That Every Man Be Armed: The Evolution of a Constitutional
Right (Albuquerque: Univerdity of New Mexico Press, 1984; reprinted, Oakland, Calif.: Liberty Press,
1994).

4 The Fourteenth Amendment providesin pertinent part: "No state shal make or enforce any law
which shdl abridge the privileges or immunities of citizens of the United States; nor shdl any Sate deprive
any person of life, liberty or property without due process of law, nor deny to any person within its
jurisdiction the equd protection of the laws." See Michadl Kent Curtis, No Sate Shall Abridge: The
Fourteenth Amendment and the Bill of Rights (Duke Universty Press 1986); Stephen P. Halbrook,
Freedmen, the Fourteenth Amendment, and the Right to Bear Arms, 1866-1876 (Westport, Conn.:
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posed during the "labor struggles’ of the second haf of the nineteenth century, it isbecauseit did. During
that epoch, the Supreme Court held that Bill of Rights guarantees did not limit State action and read the
Fourteenth Amendment inanarrow fashion.®> The erais epitomized by Presser v. Illinois (1886), which
held that the First and Second Amendments did not apply to the States, that an armed march in acity went
far beyond the rights to assemble and to keep and bear arms, and that the due process clause of the
Fourteenth Amendment was not relevant to such issues®

Fromthe Great Strike of 1873 to 1887, when the Supreme Court sedled the fate of the defendants
who were condemned to death for the Haymarket riot, conflict between theindustridistsand their workers
in Chicago, lllinais, gaveriseto divisvelegd interpretations which continue to thisday. While the holding
inPresser that theright to assembly isnot protected from State viol ation passed by thewayside over ahaf
century ago,’ its statement that the right to bear amsiis not shielded from State infringement continues to
be cited currently to uphold prohibitions on firearms possession. Indeed, thelegacy of Presser isitscitation
as the main precedent for the proposition that the Second Amendment does not apply to the States.

Thus, the Sixth Circuit in a 1998 decison invdidated a locd "assault wegpon" ban as
unconditutionaly vague and violative of equal protection. It added, sua sponte and in dictum, that the law

was not invaid as an infringement of the right to keep and bear arms, in that Presser held that the Second

Praeger, 1998).

® Regents of the Univ. of Cdiforniav. Bakke, 438 U.S. 265, 391 (1978) (opinion of Marshall, J))
("The Court began by interpreting the Civil War Amendments in a manner that sharply curtailed their
Subgtantive provisons.”).

® Presser v. lllinois, 116 U.S. 252 (1886).
" De Jonge v. Oregon, 299 U.S. 353, 364 (1937).
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Amendment did not apply to the states?® In 1992, the Ninth Circuit upheld Americas first Sate "assaullt
wegpon' ban on that basis® Ironicaly, just asthe Presser caseitsdlf arose out of Chicago, Americasfirst
handgun ban was passed in the Chicago suburb of Morton Grove, and was upheld by the Seventh Circuit,
relying on Presser, in 1983.1°

Yet did Presser actuadly consder whether the Fourteenth Amendment's due process clause
protected the right to keep and bear arms from date infringement? Is Presser arelic of a distant era of
labor conflict? Doesit withstand the Supreme Court'sjurigprudence in the twentieth century incorporating
Bill of Rights guarantees into the Fourteenth Amendment?

A returntothat lost milieu of labor conflict illustrates how both statutory and caselaw reflect power
dructures in societies-such as how the lllinois legidature acted to weed workers out of the State militia
in order to use that force to break strikes, and how the supreme courts of Illinois and the United States
upheld such action. A look into that milieu reved sthat a Chicago judge authored what remains one of the
most remarkable decisonsever rendered on theright to bear arms, which he hed invaidated therestrictive
militialaw of the State. That intrepid judge waslabdled atool of foreign"communigs™ Anandyssof the
Presser epoch offers a agnificant contribution to the history of labor conflict and its legal consequences,
and portrays how judicia decisions reflect the times in which they are rendered.

The rights to assemble and to bear arms were never controversd until davery was abolished in

8 Peoples Rights Organization, Inc. v. City of Columbus, 152 F.3d 522,538-39 (6th Cir.
1998).

® Fresno Rifle & Pistol Club v. Van de Kamp, 965 F.2d 723, 729-31 (9th Cir. 1992).

10 Quilid v. Village of Morton Grove, 695 F.2d 261, 269-70 (7th Cir. 1982), cert. denied 464
U.S. 863 (1983).



1865 and black people demanded dl the rights of citizenship. The Fourteenth Amendment to the
Condtitutionwasratified in 1868 to protect these and other freedoms under the Bill of Rightsfrom violation
by the States, which in the South sought to reenact the dave codes™ However, at the end of
Recongtruction in 1876, the U.S. Supreme Court held that the First and Second Amendments did not
protect the rights of freed daves to assemble and bear arms frombeing violated by private violators, such
as members of the Ku Klux Klan.*?

By that time an aspiring labor movement, which included many recent immigrants, was beginning
to flourish, demanding better working conditions and frightening the members of the economic dite.
Working class meetings and demongtrations were increasingly subjected to violent dispersa by police
forces and troops. The time had come, the forces of "order" believed, to curtail labor agitation and to
restrict public assemblies and the bearing of armsto loya Americans of the middle and upper classes.

It wasin this milieuthat German-American workersin Chicago, lllinais, in the 1870-80s, brought
severd test cases in the courts concerning the rights to assemble and to bear arms. These cases arosein
the context of the perceived use of the police and the newly-created "National Guard" (actudly a State
armed force) by those in power againgt industrid workers who were intent on bettering their conditions.
Those who initiated the litigation through protest acts behaved in a nonviolent manner to secure what they

perceived to bether conditutiond rights. Their god wasthe officid recognition of their rights by the courts

11 Halbrook, Freedmen, the Fourteenth Amendment, and the Right to Bear Arms, 1866-1876,
supra note 4; Halbrook, "Persond Security, Persona Liberty, and ‘the Condtitutional Right to Bear Arms:
Vigons of the Framers of the Fourteenth Amendment,” 5 Seton Hall Constitutional Law Journal, 341
(Spring 1995).

12 United States v. Cruikshank, 92 U.S. 542, 551-53 (1876).
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of justice.

Reying on traditiond American conceptsof individud rightsaswell assmilar liberd influencesfrom
the Revolution of 1848in Germany, ® they initialy won ahistoric legd victory. Thisvictory would berolled
back by the higher courtsin other cases. Defeat would turn to tragedy as a result of the Haymarket riot
of 1886, in which people died--both at the scene and later on the gdlows--and, with them, abit of the Bill
of Rights. Responding to what many perceived as a threat to the socid order, the members of the U.S.
Supreme Court approved of what has been characterized as the disarming of unions and the reduction of
jury autonomy.

II. THE NATIONAL GUARD AND THE LEHR UND WEHR VEREIN

The Great Strike of 1873 wasfollowed by the creation of the First Regiment of thelllinoisNationa

Guardin Chicagoin 1874. It was privatdly financed and its membership wasrestricted.’® Sincetherewas

no law dlowing funds for uniforms and equipment to be drawn from the State Treasury, it was initidly

13 On theright to bear armsfrom the perspective of the"48ers," see Jonathan Sperber, Rhingland
Radicals: The Democratic Movement and the Revolution of 1848-1849 (Princeton, N.J., 1991), 170-
72, 256, 363-85; Chrigtine Heiss, "German Radicdsin Industrid America The Lehr- und Wehr- Verein
inGilded Age Chicago,” in Hartmut Kell and John B. Jentz eds., Ger man Workersin Industrial Chicago
1850-1910 (DeKalb, Ill.: Northern Illinois Univeraty Press, 1983), 208-09. The latter is a condensed
verson of Chrigine Heiss Der Lehr- und Wehr-Verein von Chicago 1875-1887: Ein
sozialgeschichtlicher Beitrag zur Radikalisierung deutscher Arbeiter in den USA (Munich: Ludwig-
Maximilians-Universtét, 1981) (unpublished thesis).

4 For an incisive andysis from the view of the critical legd studies movement, see L.H. LaRue,
"Constitutional Law and Constitutional History," 36 Buffalo Law Review 373, 375-78, 401 (1987).

> Holdridge O. Callins, History of the Illinois National Guard, fromthe Organization of the
First Regiment, in September, 1874, to the Enactment of the Military Code, in May 1879 (Chicago:
Black & Black, 1884), 12.



supported by voluntary contributions from "the citizens of Chicago,® a euphemism for big business
Similar independent militia companies sprang up in other populous areas of the State.'’

Traditiondly, the militia meant al able-bodied citizens® This newly-created "National Guard"
consisted of aselect body only. It would participate with the police in the suppression of labor activities
and demongtrations.

TheFirg Regiment carried armsfor thefirst timein March 1875, to prevent an anticipated socidist
atack on the Relief and Aid Society, an agency which dlegedly faled dismdly in assisting thosein need. ™
Several members of the crowd which assembled at the city hall were clubbed by police®

The Vorbote, the weekly edition of the Chicago Arbeiter-Zeitung (labor newspaper), reported
that the workers were legdly expressing their demands and were unlawfully suppressed by the police and
miliia The paper compared the officia attacks to the represson by the German authorities in the
Revolution of 18482

The Lehr und Wehr Verein (Education and Defense Association) wasincorporated under 1llinois

law on April 16, 1875, asalawful association "for the purpose of improving themental and bodily condition

o1d. at 12.
71d. at 27.

18 1 sat. 271, 272 (1792) (defining militiato include "every able-bodied white mae ditizen" and
requiring each such person to am himself); 14 Stat. 422, 423 (1867) (striking term "white").

19 Heiss, "German Radicdsin Industrid America" supra note 13, at 210.
20d.

21 \Jorbote, Feb. 27 and Jan. 1, 1875, quoted in Heiss, "German Radicasin Industrid America,"
supra note 13, at 210.



of its members 0 asto quaify them for the duties of citizens of a Republic. Its members shal therefore
obtain, in the meetings of the Association, a knowledge of our laws and political economy, and shdl dso
be indructed in military and gymnastic exercises™” Any able-bodied man at least eighteen years old, of
good repute, and intending to become a citizen could join.?

Founded in reaction to eection fraud and police violence, the Lehr und Wehr Verein modelled
itsdlf on the republican tradition of the armed citizen militiaas symbolized by the German Turner societies
and according to thetraditions of Switzerland.? Many adherentsof the Turnverein (gymnastic societies),
which were active in both physica and palitica culture, fled Germany when the 1848 Revolution was
crushed and then founded the societiesin the United States. Typicd activitiesincluding the Schuetzenfest
(shooting fegtivals), fencing, athletic competition, and marching.?* The Lehr und Wehr Verein met a the
Aurora Turnverein, located on Milwaukee Avenue in Chicago's Northwest Side, which taught physica
training and republicanism.?

The Chicago Vor bote explained the formation of the Lehr und Wehr Verein in a manner which

was more political and specific than the formd charter filed with the State of 1llinois: "the worker'sreaction

22 Quoted in Presser v. lllinois, 116 U.S. 252, 254-55 (1886).

23 Hartmut Keil and John B. Jentz eds., German Workersin Chicago: A Documentary History
of Working-Class Culture from 1850 to World War 1, trans. Burt Weinshanker (Chicago: University
of Illinois Press, 1988), 239. On the Swiss tradition of an armed populace, see Stephen P. Halbrook,
Target Swnitzerland: Snviss Armed Neutrality inWorld War 11 (New Y ork: Sarpedon Publishers, 1998),
5-20.

2 Thomas B. Rentschler, "'Rifles and Blades of the American Turners" Man at Arms, No. 1, 31,
32-33 (Jan./Feb. 1997).

% For a picture of the three story building, see Keil and Jentz, German Workers in Chicago,
supra note 23, at 165.



agang the formation of additiona militia units desgned to be used againg them. The drills of the militia
units.. . . were openly directed againg the Illinois Workingmen's party.'%

The Vorbote clamed that theLehr und Wehr Verein existed for self defense againgt violence by
the sdlect militia

Inasmuch as the bourgeoisie of this place are building up a servile militiawith its powers directed

againg the working man, the workingmen, man for man, should join the . . . organization and

willingly give the few dollars necessary to arm and uniform themsdlves. When theworkingmen are
on their guard, their just demands will not be answered with bullets?’

Because of the advocacy of socidism by some members, theVerein meetings were placed under
policesurveillance?® Inthe summer and fall of 1875, theLehr and Wehr Verein raised fundsfor purchase
of arms, which could be bought on an installment plan, and advertised itsdlf among the workers?®

TheVerein helditsfirs massraly on November 4, 1876. That meeting and many others, despite
the seriousrhetoric about the organization's god's, reminds one of thetypica German Schutzenfest--music,
dancing, drinking, drill parades, speeches, and in genera Gemiitlichkeit.*® One purpose of the Verein

wasto demondtrate that workers, like other classes, werelawfully armed and wished to protect themselves

from lawlessness and to preserve congtitutiond rights. Despitethe "Red scare”’ campaign waged by some

%6 \orbote, May 1, 1875, quoted in Heiss, "German Radicasin Industrid America" supra note
13, at 211.

2" \Jorbote, June 26, 1875, quoted in Nathan Fine, Labor and Farmer Partiesin the United
Sates: 1828-1928, (New York: Rand School of Socia Science, 1928), 106-07.

28 Kl and Jentz, eds., German Workersin Chicago, supra note 23, at 167.
? Heiss, "Gearman Radicdsin Industrid America" supra note 13, at 212.

0|d. at 213.



newspapers and paliticians, the Lehr und Wehr Verein, during its entire existence, never once had an
armed conflict with authorities®

Inan 1876 srike by Bohemian lumber shovers, alumberyard owner shot and killed astriker and
wounded several others. Police then arrested seven of the strike leaders, prompting 400 workers to
demand their release at the police station. When acommittee of workers attempted to purchase arms, the
mayor closed al gun shops.®

Theforcesof "order” proposed legidation that would have prohibited personswho were not apart
of the officid State militiafrom associating as amilitary company or parading with aramsin any city without
the license of the Governor. The bill had its first reading in the lower house of the Illinois legidature in
January 1877. Verbote reported that socidist representatives described the bill as "a dangerous step in
the direction of a cogtly military supremacy in the place of the voluntary organization of militia companies
paid for by their own members' and objected to creating "amilitiawhich would aid the peoples exploiters
inrepressing and holding down thewage daves." Charles Erhard, asocidist representative, stressed that
the Lehr und Wehr Verein was ready to join the State militia® The bill would not pass for two years.

On July 16, 1877, the Bdtimore and Ohio Railroad announced awage cut, parking strikesalong

theline. Loca militiamen ordered to suppressthe strikes often threw down their ams* Thissuggeststhat

3 d. at 214.

32 Hic L. Hirsch, Urban Revolt: Ethnic Palitics in the Nineteenth-Century Chicago Labor
Movement (Los Angeles: University of California Press, 1990), 22.

3 Heiss, "German Radicdsin Industrid America" supra note 13, at 217.
3 Hirsch, Urban Revolt, supra note 32, at 23.
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the traditiona militia, composed of the entire adult male population, was unwilling to attack the srikers.
A sect militiawith limited membership gpproved by the ruling authoritieswould have beenamorerdiable
repressive force.

In the Great Strike of 1877, mass mestings of workersin Chicago were attacked by police, who
killed some of the dtrikers. In atelling incident on July 26, the Furniture Workers Union was meeting at
the Vorwérts Turner Hall when suddenly police tormed in, shooting and clubbing the members of the union
and killing one. The Nationa Guard then appeared, forcing everyone home with their bayonets®

By that date, thousands of federa troops, specid deputies, and armed groups hired by the
indugtridigts had been cdled out to maintain "order.” The Chicago Times advocated the use of hand
grenades againgt the strikers, "an uncombed, unwashed mob of guitter-snipes and loafers.'®

The police who attacked the furniture union members were later tried and convicted of inciting a
crimind riot, but were fined the nomina sum of only six cents each. Such attacks encouraged workersto
join the Lehr und Wehr Verein and smilar groups™’

The Furniture Workers Union gpparently brought alawsuit againg the police and received financid
support from the Lehr und Wehr Verein. "As is known, Judge [William K.] McAllister stated in his

decisionthat the men would have had theright to kill the police."®® This decision reflected the common-law

% 1d. at 29-30.
36 Paul Avrich, The Haymar ket Tragedy (Princeton, N.J.: Princeton University Press, 1984), 33.
37 Hirsch, Urban Revolt, supra note 32, at 29-30.

% "The Aurora Turnverein," Der Westen: Frauen-Zeitung, Nov. 15 & 22, 1896, in Keil and
Jentz, eds., German Workersin Chicago, supra note 23, at 161-62.
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rule that excessive, deadly force, even if committed by law enforcement, could be resisted by an innocent
party with deadly force for purposes of sdf defense® The decision aso confirmed the right of public
assembly.*©

Such police attacks prompted the perceived need for a workers self-defense society to defend
freedom of assembly and other condtitutiond rights** According to theVor bote, "police dubsand militia
rifles outwel ghed the Congtitution; and freedom of assembly and speech in redlity existed, asin Europe, only
for theruling class*? Membership dramatically increased in groups such as the Lehr und Wehr Verein.
The only answer to the labor question was to bear ams.*

The Verein was divided into four companies from different parts of the city. The members were
armed with Springfield rifles and with Remington revolvers and ammunition, which was purchased by the
quartermaster of the company.* This would have been the .45/70 cdiber "Trapdoor" (breechloading),
gangle shot Soringfidd rifle and the .44 caliber Remington Modd 1875 Single Action Army revolver, both

of which were in use by the army and the militia*® The whole battalion met each month on nice days on

¥ E.g., Stevenson v. United States, 162 U.S. 313, 321-23 (1896).
40 Avrich, The Haymarket Tragedy, supra note 36, at 33.
! Heiss, "German Radicdsin Industrid America" supra note 13, at 214-15.

“2\Jorbote, Aug. 4& 11, 1877, in Heiss, "German Radicasin Industrid America," supranote 13,
at 215.

$d.
4 Michadl J. Schaack, Anarchy and Anarchists (New Y ork: Arno Press, 1977), 290.

4% Norm Flayderman, Flayderman's Guide to Antique Arms (Northbrook, IL: DBI Books,
1987), 149, 459-67.
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the prairieto practice skirmish drills*® The second company of theLehr und Wehr Verein practiced twice
aweek in the North Chicago Schuetzen Park (Sharpshooters Park).*’

The rhetoric of the Chicago Tribune knew few bounds as it attacked the socidist party as
represented by Alfred R. Parsons, who "saysthat it plants itsdlf firmly on the two greet principles of Co-
operation and Trades-Unions, and that it does not desire a forcible redigtribution of property.” The
Tribune responded:

Socidism means in France and Germany, and every other country where it has taken root, the

overthrow of Government, the seizure of property by force, the abalition of religion, and the murder

or expulsion of al non-Socidigs. . . . "Co-operation and Trades-Unions' is a chegp party motto
that will not deceive anybody.*®
By implication, al unionism is violent and must be eradicated by official violence--by police, the Nationa
Guard, or federd troops.

Gustav Lyser appeded to traditional European and American libertarianism and condtitutionaism
insupport of civil rightsand theright to saif defensefor labor.* Lyser'spoem "Our Dear Police," published
inthe Vorbotein 1878, reflected such premises.

They say our dear Chicago police

Are pretty sore these days,

It s;emsthe Lehr- und Wehr- Verein

Has led their minds astray.

It teaches condtitutional truths

46 Schaack, Anarchy and Anarchists, supra note 44, at 291.

471d. at 288.

“8 Chicago Tribune, April 27, 1878, at 4.

49 K el and Jentz, eds., German Workers in Chicago, supra note 23, at 239.
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For dl - not just th' elite,
And that no one the right to assemble
May trample under his feet!

It teaches what is guaranteed,
- And read it each man might -
To liberty, life, pursuit of hgppiness
We have a common right!
It teaches, how we must defend
'Gaingt tyranny's reckless flood,
That freedom much from us demands -
May €en demand our blood!
That's why our dear Chicago police
Are pretty sore these days,
For such aLehr- und Wehr- Verein
Has st their fears ablaze.™®
Workers sdf-defense groups like theLehr und Wehr Verein reflected an affirmative responseto
the "Bewaffnungsfrage'--the "question of arming."®! Similar organizations sprang up in mid-1878 in
Cincinnati and San Francisco, where workers had been attacked by specia deputies® Gustav Lyser
explained the sentiments behind such groups in an 1879 speech: "The Lehr und Wehr Verein was not

founded to support putschesfrom timeto time, but to maintain law and order when exploitersand swindlers

of the people threaten to stage such putsches so asto ingtall reactionary tendencies.'®?

0Vorbote, May 4, 1878, quoted in Keil & Jentz, eds., Ger man Workersin Chicago, supra note
23, at 240.

51 Henry David, The History of the Haymarket Affair (New Y ork, Russdll & Russdll, 1953), 59.
*21d. at 57.

%3 Arbeiter-Zeitung, Jan. 25, 1879, in Heiss, "German Radicdsin Industrid America," Supra note
13, at 219-20.
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[1. THE"MILITIALAW" ENACTED AND CHALLENGED IN A TEST CASE

[llinois Governor Cullom raised the subject of the "nationd guard” in his biennid message in early
1879, praisng "the service of the rank and file of the militia during the labor troubles of 1877," and
asserting: "It iswdl for the commonwedth to have in its militia not only theforce of asmall but the nucleus
of alarge amy."®* He affirmed that this would not be a "standing army,"®> but the digtinctions would
become increasingly blurred.

The Chicago Daily Times Herald was aghast that the West-side police had found that the
"communists were rather dyly carting arms away from their former headquarters'®® The Assgtant
Superintendent ordered: "Use dl possble meansin finding out where the arms have gone, and watch for
additional movements.®” The police discovered that "the weapons had been carted away for distribution
among the various branches of the red flag fraternity, to be used in the parade and demondtration at the
Exposition building" that night.®® Y et the police themsdves fdt there was no cause for darm.>®

Incensed by the workers parade, the Chicago Tribune managed to combine urban chauvinism
agang rurd aress, prgudice agang foreigners, and paranciaagaing "communism’” in its advocecy of the

"militid" law which would soon be passed by the Sate legidature:

54 Chicago Daily Times Herald, Jan. 12, 1879, at 6.

> d.

%6 Chicago Daily Times Herald, March 22, 1879, at 6.
> d.

8 1d.

¥|d.
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Itistimethat the people of Chicago awaketo thered condition and purposes of Socialism
inour midst, and that the rura-district members of the State L egidature should drop their blind and
narrow prejudices againg this city sufficiently to alow them to consder a question which may
before long affect the whole State. Communism has selected Chicago asto its base of operations
inthe West. Thelarge dement of Poles, and Bohemians, and Germans in the city, reinforced by
avery consderable sprinkling of Scandinavians, French, and Itdians, and not a few of that class
of Irishmen who care nothing for the teachings of their Church but hate the restraint of the laws,
have given it astrong foundation uponwhichtobuild. . . . Its[Communigts] military sections, which
have been organized outside of the State statutes and in defiance of law, have been pretty
thoroughly organized and armed, and they have publicly paraded and drilled.®°

In a more moderate vein, Chicago Mayor Carter Harrison stated in his inauguration address in

April 1879 that the people are protected by the First and Second Amendments, but may not violate the

rights of others:

The condtitution of the land guarantees to dl citizens the right to peacegbly assemble, to
petition for redress of grievances. This carriesthe right to free discussion. It aso guaranteesthe
people the right to keep and bear arms. But it does not give to anyone the right to thresten or to
resist lavful authority.:

In response to the labor troubles, two bills were introduced into the state legidature. One was

described as a bill "licensing the carrying of concedled weapons at $1 a'pop.’ County clerks are to issue

the licenses."®? The other, the militiabill which had been defeated in 1877, would creste aselect militiaand

ban armed parades unlicensed by the governor.®®

Perhaps these hills were more the product of amedia frenzy than any socia need, in that theLehr

und Wehr Verein had never (and would never) beinvolved in any armed or violent conflict with any person

% Chicago Tribune, March 24, 1879, at 4.

¢ David, The History of the Haymarket Affair, supra note 51, at 126.
62 Chicago Daily Times Herald, March 24, 1879, at ?.

63 Chicago Tribune, May 23, 1879, at 4.
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or group. The Vorbote reported in April 1879 that the arms of the Lehr und Wehr Verein, Sporingfied
rifles and Remington revolvers, were the merdly the same as that of the militia® A month later, Frank
Bidefeld gave a speech resffirming the loydty of the Verein to the Condtitution.®® Moreover, armed
parades were hardly radicd in that epoch, which was only adecade after Civil War militia units, some of
them ethnic or labor based, proudly volunteered and marched through Chicago.® The Lehr und Wehr
Verein uniforms resembled Civil War eratype uniforms. "a blue linen blouse, black Sheridan-hat, in
summer white linen pants, or dark onesin the colder season. The further equipment consists of a strong
white linen haversack (sailcloth), and a cloth covered tin canteen.'®’

The Chicago Times gtirred the pot for the pending militia bill with its ravings about socididts,
workers, and foreigners semming from the April 20, 1879 demongtration:

The unchalenged demongtration yesterday in the streets of Chicago of the military strength
of the Socidigsin this city suggestsforcibly theideathet thisisavery free country, and thet alittle
lessfreedom in some directions would be beneficid to the remaining stock of liberty. Thisflourish
of armed force was intended as a threat, a notification that trouble may be expected if the
Legidature passesthe pending Militiabill, one clause of which expressy prohibitsthe organization,
drill, or parade of armed bodies not enrolled in accordance either with State or Federal laws. . .
. If the Lehr und Wehr Verein, the Jaeger Verein, Bohemian Sharpshooters, and the Labor
Guards are peaceful, well-meaning citizens, they will chearfully and promptly comply with the law

and become apart of theregular State militia; but if, on the contrary, they are enemiesto the peace
and good order of society, it is of the utmost importancethat alaw be passed which shdl prohibit

® Arbeiter-Zeitung, May 5, 1879, in Heiss, "German Radicasin Industrid America," supranote
13, at 213.

1d. at 219.
% Heiss, "German Radicasin Industrid America, supra note 13, at 209.

" \Vorbote, April 5, 1879, quoted in Heiss, "German Radicasin Industrid America," supra note
13, a 213. For picturesof Verein members amed and in uniform, seeid. at 212.
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demonstrations like that of yesterday.®®

Y et the Lehr und Wehr Verein had not then, nor would it ever, commit any act of violence. This
rhetoric gppears to have been calculated to win passage of a bill to cleanse the militia of working class
members in order that the new sdect militiawould repress labor with no questions asked.

A founder of the Illinois Nationd Guard described the "Communistic parade” of April 20 as
including severd thousands, twelve hundred of them in uniform, and "of these, four hundred were armed
withthe latest and most improved modd of breech-loading rifles. . . . They were composed principdly of
Bohemians, Poles and Scandinavians of Socidist taint."®® He continued:

Never before, in the history of civilized communities, did 400 men, armed with breech-
loading rifles and fixed bayonets, parade the peaceful streets of a great city, in order, as they
expressit, "to show the Legidature and people of Chicago what they can do." The parade was
athrest. It wasathreat againgt law, order, decency, life and property.”

Eventhough Verein parades never led to violence, those who held economic and politica power
were determined to samp them out with the militiabill. Their press characterized lllinoislegidator Artley,
who argued againg the bill, as "the communist senator.” His arguments must have had perceived merit,
because "the senate refused to pass the bill; and, after wasting the day in bootless debate, added an

amendment which will send the bill back to the house'”* Thisinfuriated those who indsted that there "is

no legitimate purpose for which the communists or any other body of men with a grievance can find a

% Chicago Tribune, April 21, 1879, a 4.

% Callins, History of the Illinois National Guard, fromthe Organization of the First Regiment,
in September, 1874, to the Enactment of the Military Code, in May 1879, supra note 15, at 93-94.

O1d. at 94.
> Chicago Daily Times Herald, May 23, 1879, at 4.
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shadow of justification for arming.'"”> Such critics did not apply the same reasoning to their favored armed
groups, such asthe select militiathe bill would creste or the Pinkerton detective agency.

Nonethel ess, both houses passed the militiabill.” Commented theChicago Daily TimesHerald:

The effect of this enactment, asde from the protection it isintended to afford to life and property

and the public peace by denying to bands of Socidistsand Communigtsthe privilege of gppearing

with ams at drill or parade, will doubtless be to strengthen and improve the militia organizations,
whose members have hitherto borne the entire burden of expense, but who will not fed thet the

Sate is doing its part.”

Signed by the governor, the militiabill becamelaw on May 28, 1879 as"An act to provide for the
organization of the State militia'™  Article |, § 3 of the act provided:

The active militiashdl be designated as the "lllinois Nationd Guard,” which shdl consst
of not more then 8,000 men and officers, to be divided into not more than three brigades, each to
be commanded by a Brigadier-Generd, and shdl be recruited by volunteer enlisments.

Almog dl of the law concerned the enlidting, organizing, arming, drilling, paying, mantaining and
regulating this8,000 force caled the"lllincisNationd Guard." Theremainder of the popul ation was subject
to the following crimind provisonsin Article XI:

Sec. 5. It shdl not be lawful for any body of men whatever other than the regular
organized volunteer militiaof this State and the troops of the United Statesto associate themselves
together as amilitary company or organization, or to drill or parade with armsin any city or town
of this State, without the license of the Governor thereof, which license may at any time be

revoked.

Sec. 6. Whoever offends againgt the provisions of the preceding section or belongsto or

21d.

73 Chicago Daily Times Herald, May 24, 1879, at 10.
4 Chicago Tribune, May 24, 1879, at 4.

> Bradwell, Laws of Illinois (1879), 149.

18



parades with any such unauthorized body of men with arms shdl be punished by a fine not

exceeding the sum of $10 or by imprisonment in the common jail for a term not exceeding Sx

months, or both.

The new law confirmed the worst fears of those members of the labor movement who advocated
the traditiond view that the militia must include al adult maes, induding members of the working class,
which had held peaceable parades where some marchers carried rifles. The governor was entrusted to
formaPraetorian guard of 8,000 armed men only loya to him and the economic class he represented, and
to dlow or deny, without any standards, any body other than this Guard or federal troops the privilege of
asociding or marching in acity asamilitary company.

Asthe fourth of July approached, parade sponsors who wished to include armed marchers had to
aoply to the governor for alicense. The Chicago Daily Times Herald assumed that the "governor will
probably avoid the pressure for specid licenses for irregular militia companies by licensng most of the
applicants to celebrate the Fourth, and postponing action upon requests for permanent licenses'”® While
this was a concession that such groups did not pose any immediate danger, the Herald appealed to the
governor to deny al gpplications for alicense.””

Meanwhile, agentleman's agreement was reached to resolve the congtitutiondity of the militialaw
by bringing atest case in the courts:

Thereis gpparently a prospect that the question of the enforcement of the new Militialaw

will be settled in aquiet and perfectly peaceful and good-natured way. . . . The planisto make up
an agreed case and test in the Supreme Court the congtitutiondity of the law, and to conduct the

76 Chicago Daily Times Herald, July 1, 1879, at 4.
d.
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proceeding so quietly that no alarm will be created.”

Mayor Harrison and Harry Rubens,” the attorney representing the Lehr und Wehr Verein, agreed
that Captain Frank Bidlefeld®® would march aVerein company aong acertain route. Two police officids
and eight detectives would be waiting to get the marchers names and addresses, after which arrest
warrants would beissued. Those arrested would refuse bail, apetition for awrit of habeas corpuswould
be filed, and the Circuit Court would hear the case. The result was something of a "fiasco,” in that only
Bidefdd was arrested, "and he wasn't carrying agun.'®? Bidefdd was taken before Justice Walsh a the
West-Side Police Court.2? An application was filed for release upon awrit of habeas corpus®

The actions of the Lehr und Wehr Verein sparked discussion in the press of the meaning of the
right to keep and bear arms. TheChicago Daily TimesHerald granted theindividud character of theright
but denied that it was collective:

The right of the citizen to bear arms is clear enough and unmistakable. . . . It has long been

recognized as a necessary part of, and indispensable to, the full right of sef-defense. At thetime
of the adoption of the condtitution, it was awell-defined right . . . .

78 Chicago Tribune, duly 2, 1879, at 4.

" Rubens was born in Augtria in 1850, emigrated to America, became a private secretary to
Senator Carl Schurz, and became a prominent journdist and lawyer in Chicago. Rubens served as
corporate counsd for Chicago in 1894-95 and was Judge Advocate Generd, llinois State Militia, 1894-
1897. 1 Who Was Who in America 1063 (Chicago: A.N. Marquis Co., 1943).

8 This name often appearsin the newspapers as "Bidefddt.” The above spelling is used here.
81 Chicago Tribune, July 3, 1879, at 6.

&1d.

8 Chicago Tribune, duly 11, 1879, at 4.
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The new law does not affect thair right to bear arms as individuas. 1t is directed only
againg the maintenance of their military organization. . . . The question involved in the suppression

of the communist amed organization is that of the presarvation of municipa government 8

OnJduly 4, apicnicwashdd a Ogden's Grove by "thefriendsof the Eight-Hour law.” TheTribune
reported: "The dreaded guns of the Lehr und Wehr Verein, the sanguinary banner of the Commune, and
the expected army of the Socidigts, weredl conspicuous by their absence. 1t wassimply aquiet, humdrum
affair, noticeable chiefly for the respectable appearance of the participants .. . . ."® The Verein had
entrusted the rights it asserted to the courts.

The Herald reported that "the armed outbresk threastened for to-day has resolved itsdlf into a
peaceful demongtration in favor of eght hoursfor aday'swork. . . . [T]he socidists have kindly resolved
not to inaugurate any war at the present time."®® A Verein spokesman had promised that the group would
not march with arms, but would appear "in citizens dress, without any digtinctive marks, and we will serve
as agenerd committee a the picnic to preserve order. There will be regular policemen present to make
arests if necessary.'®’

At the first hearing in Captain Bellefeldt's test case, the prosecutor, a Mr. Cameron, was not

acquainted with the new militialaw. Justice Morrison released Bidefeld on bond and continued the case

for afew days so that prosecutor Cameron could study the law and the case.8®

8 Chicago Daily Times Herald, July 3, 1879, at 4.
8 Chicago Tribune, July 5, 1879, at 2.

8 Chicago Daily Times Herald, July 4, 1879, at 4.
87 Chicago Tribune, July 3, 1879, at 6.

81d. at 6.
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Proceedings were held in the Criminal Court of Cook County on July 28, 1879. It isgpparent that
the defense filed an extensve written brief, for the court decison by Judge William H. Barnum, issued just
over amonth later, refersto the extensive arguments and authorities cited by the defendant.®® Indeed, the
brief may have been shared beforehand with the labor press, because the day before the hearing Der
Fackel published an article "Die Milizbill" (The Militia Bill) which made many of the same arguments the
court decison would attribute to the defendant: that the militiaact violated the Second Amendment (quoting
Jugtice Story's statement that the right to bear arms was necessary to prevent governmenta usurpations)
and was incongistent with federd law defining the militia asincdluding al males®

IV. THEMILITIA LAW RULED VIOLATIVE OF THE SECOND AMENDMENT

Onthe afternoon of September 1, 1879, lawyers and interested observers assembled in the Cook
County Circuit Court to hear the long-expected opinion of Judge Barnuminthe Bidefeld case. Thejudge
took his seat and announced that hewould file, but would not reed, hiswritten opinion. He announced that
Bidefdd "should be discharged, as the new Militia law, in his opinion, was uncongtitutiond, being at
variance with the Federa Condtitution regarding the right to carry ams” The Tribune reported Judge
Barnum's following remarks from the bench:

Heintimidated that the other Judges did not in dl respects agree with him, though amgority were

with him. It ssemsthat al the Judges consulted together (except Judge Moran, who did not join

in the hearing), but since the opinion has been written but little conference has been had. Judges
Barnum and McAlliger arein accord, Judge Tuley has not been talked with since soon after the

8 Chicago Tribune, Sept. 2, 1879, at 6.

9 Der Fackel, Jly 27, 1879, in Heiss, "German Radicasin Industrid America" supra note 13,
at 217.
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argument, while Judge Rogers entertains radicaly different views on some points.®

After the opinion wasfiled, defense attorneys Rubens and Story read it doud to reporters, excitedly
offering commentary. The Tribune published the full text of the opinion the next day.%

Judge Barnum's opinion was the most thorough ever written up to that time in history by any
Americancourt on the nature of theright to bear arms. Because it was not rendered by an appellate court,
the opinion was not published in the reported judiciad decisons. Asit has been unknown to modern legal
scholars until now, the opinion deserves a detailed andysis.

Judge Barnum declared the Illinois militialaw squarely uncongtitutional. He found that on July 1,
1879, Frank Bidefeld and adozen other Verein members conducted a military parade near their meeting
place, Turner Hall, "their accustomed rendezvous, for military and gymnastic exercises,” on West Twelfth
Street, in Chicago. They were not members of the National Guard or federa troops of the United States,
nor did they have alicense from the Governor.

Judge Barnum noted that, while the Second Amendment restrained the federa government and not
the States, it was "claimed to be an explicit recognition of the right as one of the chief attributes and
muniments of citizenship of afree Republic.” Rgecting Alexander Hamilton's assurances that rightswould
be recognized by implication, the Framers concurred with Thomas Jefferson’s insstence on explicit
guaranteesin abill of rights. But theright to have ams did not originate there:

Not that the right to keep and bear arms owed its origins to the Congtitution, for none

knew better than the framers of that instrument that the right was pre-existent and older than any
and dl condtitutions. Therefore wasit, as maintained in the argument those profound and erudite

¥ Chicago Tribune, Sept. 2, 1879, at 6.
2.
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statesmen chosefor their purpose, not the language in which some new boon wasto be errated or

bestowed, but that by whichan old and immemorid right wasto be recognized and fortified, "The

right of the people . . . shadl not beinfringed.”

Sir William Blackstone noted that the "absolute rights’ of persond security, persond liberty, and
private property are, in turn protected by auxiliary rights®®  Judge Barnum continued:

Among these auxiliary rights and outworks of natura liberty, the distinguished commentator

[Blackstone] ranks adong with the regular adminigiration of justice and the right of petition the

coegud "right of having and using ams for salf-preservation and defense.” The context leaves no

doubt of the author's meaning that the peopl€sright to keep and usearmswas abarrier against the

encroachments of rulers aswell as others.®*

Judge Barnum then quoted U.S. Supreme Court Justice Story's classc statement asfollows. "The
right of the citizen to keep and bear arms had justly been considered as the paladium of the liberties of a
republic, sinceit offersastrong mora check against the usurpation and arbitrary power of others, and will,
genegdly, even if these are successful in the first ingtance enable the people to resst and triumph over

them."®®

% Judge Barnum cited 1 Blackstone, Commentaries * 141.

% Judge Barnum continued in support of the above statement:

For he says, referring to the absolute rights of persona security, persona liberty, and private
property: "So long as these remain inviolate, the subject is perfectly free from every species of
compulsive tyranny, and oppression must act in oppaosition to one or other of theserights, having
no other object on which it can possibly be employed.”

The above references are to 1 Blackstone, Commentaries * 143-44.

% The quote has not been forgotten. Justice Thomas wrote in a 1997 decision which invaidated
aportion of the Brady Handgun Violence Prevention Act on Tenth Amendment grounds. "'Perhaps, & some
future date, this Court will have the opportunity to determine whether Justice Story was correct when he
wrote that theright to bear arms'hasjustly been considered, asthe palladium of thelibertiesof arepublic.”
Printzv. United States, 521 U.S. _, 117 S.Ct. 2365, 2385-86 (1997) (Thomas, J., concurring), citing
3 J. Story, Commentaries 8 1890, p. 746 (1833).
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The English Bill of Rights of 1689 recognized the right to have arms as among "the true, ancient,
and indubitable rights of the people of this Kingdom."®® Judge Barnum continued:
Let it be here observed, too, that the great auxiliary right to bear arms so eulogized by
Blackstone and Story was not referable or secondary to any measure of State policy, such asthe
creation of a well-regulated militia, but existed for the individual subjects own and only sake.
Thereisnot aword in the English Bill of Rights concerning the militia. It was"An act for declaring
the rights and liberties of the subject,” and one of the ingdious methods by which, as it dleged,
King James Il and his evil counsglors were endeavoring to subvert and extirpate the laws and
liberties of the Kingdom was, "By causing severa good subjects being Protestant to be disarmed
at the same time when Papists were both armed and employed, contrary to law."’
Sincetheright of the peopleto bear armsis"an integrd and inseparable part of their absoluterights
as individuds," it follows that "every condtitution which assumes to protect life, liberty, and property
necessarily INSURES THE RIGHT OF ALL THE PEOPLE to keep and bear ams. .. ." Theright is
not dependent on the militia dlause of the Second Amendment: "The right exists whether the Condtitution
contains that dause or not." Whilethe lllinois Bill of Rights did not mention the right explicitly, it "includes
the right as part of the persona ouitfit of every freeman, when it says dmog in the very language of the
Declaration of Independence: 'All men are by nature free and independent, and have certain inherent and
indienable rights. Among these are life, liberty, and the pursuit of happiness.™
The two previous llinois Congtitutions of 1818 and 1842 had a so asserted "the right of defending
aswdl asenjoying life and liberty,” but the deletion of this language did not imply thet right or the right to

bear arms not to be protected. AsJudge Cooley observed, state congtitutions "measure the power of the

% Judge Barnum cited Creasy on the English Congtitution, p. 289. The quotation isfrom An Act
Declaring the Rights and Liberties of the Subject, 1 W. & M., Sess. 2, ¢. 2 (1689).

% The quotations are from 1 W. & M., Sess. 2, c. 2 (1689).
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rulers; they do not measure the rights of the governed.'®®

As Cooley further explained, the arms protected were "those arms which are suited and proper
for the generd defense of the community againgt invasion and oppression.” The State may il regulate the
carrying of concedled wegpons.® This means, noted Judge Barnum, that the right of the people to bear
ams may be"exercised in their collective no lessthan in their individud capacity.” To bear ams "means
to bear the weapons of civilized warfare and to become ingtructed in their use™ Thisis™an unconditioned
and undeniable right,” said Judge Barnum, "miilitiaor no militia"

Further, in conformity with federd law, thelllinois Congtitution provided that "the militiaof the State
of Illinoisshal consst of al able-bodied male personsresdent in the State between the ages of 18 and 45."
This popular militia had been expressed in the Virginia Bill of Rights of 1776, which was framed by some
of the authors of the Condtitution: "A well-regulated militia, composed of the body of the people trained
to arms, is the proper, natural, and safe defense of a free State."1®

Judge Barnum noted the arguments that the law in question violated two provisons of the lllinois
Congtitutionof 1870: its due process clause and its prohibition on specid laws where agenerd law can be
made applicable.’® It dso violated the Fourteenth Amendment to the U.S. Condtitution. The law was
"gpecid, unequd, and partid legidation” inthat "ingead of organizing, it disorganizesthe militiaby excduding

fromit dl but 8,000 enlisted volunteers,--that is to say, the bulk of the able-bodied men of the State of

% Quoting Cooley, Constitutional Limitations, p. 87.

% Quoting Cooley, Torts, p. 801.

190 Virginia Declaration of Rights, X111 (1776).

101 Citing for the latter 1llinois Congtitution of 1870, Art. IV, Sec. 22.
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whom the Congtitution says the militiashdl congs." No licenseisrequired for those 8,000, "but dl other
voluntary associations are forbidden under pendty of fine and imprisonment to organize without license,
which the Governor may grant or refuse a his arbitrary will and pleasure.”

The militia law "empowers the Governor in the granting or withholding of licenses to make odious
discrimingtions based on politics, rdligion, class interests, nationdity, place, or smilar considerations
repugnant to the genius of our ingtitutions and subversive of condtitutiond equdity.”

As Bidefdd argued, if the law was vdid, "then the will of the Governor is law, the people are
disarmed, and, in defiance of both the State and National Congtitutions, are kept out of the militiaof their
country aslong asit shdl suit the interest or pleasure of one man." Judge Barnum agreed that the police
power would not judtify tregting the citizens unequally.

Under Illinois caselaw, the police power isnot "an indefinable power superior to the Congtitution,”
even as gpplied to corporations.®? If corporations are so protected, the question arises:

Are, then, therights of the peopleless sacred, and their charters of rightsless solemn and effectud,

thanthose of corporations; itisasked. . . . Henceit is denied that the great bulk of the people can

be fenced off asfit subjects for police regulaions, and the commonest rights limited to a favored
few, asif police power was itsdf an end instead of a means, and the mgority of the people only
obstacles to be moved out of its way.

Moreover, the State had no authority to override the power of Congress over the militia under
Article, Section 8 of the Condtitution. It provides:

The Congress shdl have power to provide for cdling forth the militia to execute the laws
of the Union, suppress insurrections, and repe invasions, to provide for organizing, aming, and

disciplining the militia, and for governing such part of them as may be employed in the service of
the United States, reserving to the States respectively the appointment of the officers and the

102 Quoting Lake View v. Rosehill Cemetary Company, 70 11l. 197.
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authority of training the militia according to the discipline prescribed by Congress!®

Federal satutes on the militia, noted Judge Barnum, had been enacted "covering this entire field
of legidation, and has thereby excluded dl conflicting State legidation upon the same subject matter.” In
other words, federa law preempted the Illinois Statute.

Judge Barnum then andyzed Houston v. Moore ( 1820) , %4 in which Justice Washington
andyzed the Militia Clauses of the Condtitution and federd legidation on the militia'® The Act of May 8,
1792, for establishing a uniform militiain the United States "declares who shal be subject to be enrolled
inthemilitia, and who shal be exempt: what arms and accoutrementsthe officersand privates shal provide
themsdveswith."'%® Justice Story, agresing with Justice Washington that federd legidation was supreme,
stated in a separate opinion in which Jugtice Marshall concurred: "When once Congress has carried this
power into effect, its laws for the organization, arming, and disciplining of the militia are the supreme law
of theland, and al interfering State regulations must necessarily be suspended in their operations.’

Judge Barnum recalled the disputes over cdling out of the militiain the War of 18121 and in the

103 Y.S. Congt., Art. |, 8§ 8.

104 Houston v. Moore, 18 U.S. (5 Wheat.) 1, 12 (1820).

105 Y.S. Congt., Art. |, 8§ 8; Acts of Congress of May 2, 1792, and Feb. 28, 1796.
1% Houston v. Moore, 18 U.S. a 14.

1071d. at 61.

108 Regarding the call out of miilitia, "M assachusetts and Connecticut were the recalcitrant States
in 1812, and submitted only when their Courtswere overruled by the Supreme Court of the United States.”
Citing Martin v. Mott, 12 Wheaton 19 (1827).

28



Civil War.2® Thelllinois militia law, which was copied from that of the Massachusetts of the previous
year,'° contradicted federd law with its"limitation of arms-bearing militiamen to 8,000 volunteer guards,
and the penal section gpplied to dl the rest of the unlicensed population.” The Massachusetts Supreme
Court, in an 1859 opinion, had held:

The establishment of amilitiawas manifestly intended to be effected by arranging the able-
bodied men in each and dl the States in military array, aming and placing them under suiteble
officers, but without forming them into aregular sanding army, to be ready asthe exigency should
require, to defend and protect therights of al whether placed under the administration of the Loca
or General Government, to be called out by ether in the manner and for the purpose determined
by the Congtitution and laws of either.!*

Judge Barnum compared the lllinoislaw incons stent with and preempted by thefederd militialaw.
Whilefederd law and the Illinois Congtitution defined the militiaas dl able-bodied ma es between 18 and
45, the provision at issue established a Nationad Guard consisting of only 8,000 volunteers. Inthelllinois
law, "We hear no more of the people until some forty-four sections further on, when they are brought up
long enough to pay the taxes, dl the intervening sections being devoted to 'The Illinois Nationd Guard.™

The only exception was a provison that postponed the enrollment of the militia until the governor

proclaimed "it is necessary to execute the laws, suppressinsurrections, or repel invasion, or to quell riots.”

109 Citing Story on Congtitution, Note to Sec. 1,210 (Governors of Virginia, North Carolina,
Kentucky, Tennessee, Missouri, and Arkansas refused Lincoln's cal for militia).

110 1n Massachusetts, the authorized militiawas named:

The favored organizations there were singled out by name. They are the Ancient and Honorable
Artillery Company, the Artillery Association of Newburyport, the Cadet Association of Sdem, the
Independent Corps of Cadets of Boston, the Salem Light Infantry, and the Artillery Association
of Amesbury and Salisbury.

1 Opinion of the Justices, 80 Mass. (14 Gray) 614, 617 (1859).
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Judge Barnum ingsted: "1 cannot bring mysdlf to think thet it was the intention of Congress to defer the
enrollment, the very firg act toward the organization of the militia, until actua invasion or insurrection.”

Y et the 8,000 volunteers caled the "lllinois Nationd Guard" were not required to be enrolled or
even required to be able-bodied men between the ages of 18 and 45. But "we 4till have the Nationd
Guard with us, together with dl the 'pomp, pride, and circumstance of gloriouswar.™  Judge Barnum found:
"I find it clear beyond controversy that they could not be compelled to come out, because THEY ARE
NOT MILITIAMEN AND NOT ENROLLED."

lllinois militialaw as of 1877 was consstent with federd law, but the 1879 law smply was not.
Instead of being amilitia, the Nationa Guard was "patterned after the regular army.”

Judge Barnum concluded: "For al these repugancies of our statute to the acts of Congress| must
pronounce the former unauthorized legidation in dl the parts™ He then ordered the release of Bidefdld
from incarceration.

As noted above, Judge William K. McAllister agreed with Judge Barnum.**2 Judge McAlligter,
it will berecalled, had in an earlier decison ruled that the police attack on the Furniture Workers Union had
beenillegd.’® Judge Barnum also implied that Judge Murray F. Tuley agreed.?** Interestingly, Judges

McAlligter and Turley were known aslibera judgeswho were dected in 1878 by large mgoritiesand who

112 Chicago Tribune, Sept. 2, 1879, at 6.

13"The AuroraTurmverein," Der Westen: Frauen-Zeitung, Nov. 15 & 22, 1896, in Keil and
Jentz, German Workers in Chicago, supra note 23, at 161-62.

114 Chicago Tribune, Sept. 2, 1879, a 6. Judge Tuley was admitted to the Illinois bar in 1847,
served with lllinoistroopsin the Mexican war, became attorney generd of New Mexico, and then returned
to Chicago to practice law, becoming corporate counsdl and circuit judge of Cook County. |1 Who Was
Who in America 1257 (Chicago: A.N. Marquis Co., 1943).
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had been endorsed by the Labor Party.*> Judge John C. Rogers, who "entertainsradicaly different views
on some points,"*'® would preside over the grand jury which rendered the indictments following the 1886
Haymarket tragedy. '
NULLIFICATION OF JUDGE BARNUM'SRULING
TheChicago Daily Times Herald reacted to the decision by smugly comparing Chicago'sworkers
to the Ku Klux Klan (rather than to the freedmen, the poorest of the Southern working class) as follows:
The purpose of this statute was to compel the disbandment and prevent any organization
herefter of the extra-legd, and now illegd, military associations of the communist enemies of
society, which, in many northerncities are the counterpart of the lawless"Ku-Klux Klans™ "Night
Riders”" "Red Shirts," "White Leagues’ and other shot-gun associations in the country of the
Yazoos. . . . They had aright to keep and bear arms which meant, they fancied, that they had a
right to organize in military companiesto learn the art and practice of war.!®
Southernhistory just adecade before belied thiscomparison. The closer parale would have been
the Southern black codes enforced by select white militias to disarm freedmen in order to maintain the
sarvile status of blacks. Whenthese black codes were nullified by the federd Condtitution, the Klan took
over thefunction of disarming blacks ™ Just asthe Southern select militiaof 1866 disarmed black |aborers

onbehdf of thewedthier interests, thelllinois salect militiaof 1879 functioned to dissrm immigrant laborers

on behdf of the wedthier interests.

115 Avrich, The Haymarket Tragedy, supra note 36, at 39.
116 Chicago Tribune, Sept. 2, 1879, at 6.

117 Avrich, The Haymarket Tragedy, supra note 36, at 233.
118 Chicago Daily Times Herald, Sept. 1, 1879, at 4.

119 See Halbrook, Freedmen, the Fourteenth Amendment, and the Right to Bear Arms, supra
note 4, passim.
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Infurther commentary, theHerald denounced the Verein but glegfully reported that the governor
would nullify Judge Barnum's decis on--another pardld with Klan practices, which sought to nullify thecivil
rights of blacks, including the right to have arms.

The Lehr und Wehr Verein announce a picnic for next Sunday a alocal resort, towhich
they propose marching, a'ms in hand, fortified by the decison of thecircuit court. Itisunderstood
that, in the exuberance of their glee over the ruling of Judge Barnum, they have asked the 1<t and
2d regiments [of the National Guard] to be present in force and witness the edifying spectacle.
Inasmuch as the governor has intimated that he will enforce the militialaw regardless of the Cook
county decision, it isbardly possiblethat theinvitation of the socidistswill be accepted, with dl that
the term implies?°
Characterizing Judge Barnum's opinion as "vicious and deplorably mischievous,” the Herald

depicted the purpose of the law as protection of the State "againgt the organization of an armed rebellion
by lawless inhabitants, communists and 'K u-Klux."?%

The Chicago Tribune threw in the ad hominem argument that Judge Barnum, when he was in
private practice as an atorney, represented "communists’ who sued the police for breaking up a labor
meeting. "The opinion in the militia case impresses the impartid reader as a labored plea to sustain the
Socidigt view of the Militialaw."??

The Tribune glegfully "reported from Springfield that Gov. CULLOM does not intend to treet the
Military Code of this State as null and void smply because Judge BARNUM holds the entire law

uncondtitutional in order to enable aramed bands of Communigtsto violateit."" By contrast, the Mayor's

120 Chicago Daily Times Herald, Sept. 3, 1879, at 4.
121 |d

122 Chicago Tribune, Sept. 3, 1879, at 4.

123 Chicago Tribune, Sept. 4, 1879, at 4.
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position was consstent both with the rule of law and conflict avoidance:
Mayor Harrison is willing to take Judge Barnum's decision . . . and abide by it. If the

Communigts turn out and carry arms, he will not interfere with them, he says, but will leave Gov.

Cullomto do that if he wantsto. The Circuit Court of Cook County and the decisons which it

makes are, he says, authority enough for him, and he doesn't propose to do anything that would

run counter to it or them.*?*

Meanwhile, various "communigtic military organizetions' along with musica bands drilled for the
coming parade and picnic, and about 500 participants were expected. "It will includethe Lehr und Wehr
Verein, the Jaeger Verein, the Bohemian Sharpshooters, members of the various Communistic sections,
the Workingmen's Association, and some other scattered societies'?

The event dreaded by the establishment press took place on September 22, but it seemed pretty
harmless

the Lehr und Wehr Verein and a number of other persons, mae and femae, held a picnic at

Colehour Stetion. At the unearthly hour of 8 in the morning atrain of ten cars pulled out of the

Ladle street depot having the excursionists on board. A few of the "militid'--that is, Judge

Barnum's militia--had their guns with them, and the exercises of the afternoonincluded adrill and

some prize-shooting, the prizes being rifles and muskets. . . 1%

The Bielefeld case never reached the Illinois Supreme Court supposedly because of a legal
technicdlity.*?” Perhaps the prosecution was not inclined to appeal or it may have been precluded by law

from doing s0. Supporters of the National Guard would then have their turn in court in another test case.

V. THE EMPIRE STRIKESBACK:

1241d. at 8.

125 |d

126 Chicago Tribune, Sept. 22, 1879, at 8.

127 David, The History of the Haymarket Affair, supra note 51, at 58.
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DUNNE V. PEOPLE (1879)

Private P. J. Dunne of the First Regiment of the Nationa Guard was summoned for jury duty, but
clamed exemption as amember of the State militia. Sincethe court had ruled that the Nationd Guard was
not the militia, Judge Barnum fined Dunne $50 for contempt of court.?®  Judge Barnum "dluded to his
former decison as to the unconditutiondity of the new state militialaw, and stated that Dunne was guilty
of contempt in asking to be excused from jury duty on account of being amember of the militia organized
under that law, after the court had dready given his decision in the matter.'?®

Judge Barnum did not incarcerate Dunne, which wasinterpreted asa " disposition to shirk the point
[of whether the National Guard isthe militig] and to deprive the militiaman, by declining to lock him up, of
his coveted opportunity to apply to the Supreme Court for a writ of habeas corpus, and thus obtain a
prompt decision on the merits of the case."*°

Dunné's attorney, a Mr. Gregory, argued that the fine was not for contempt but was for refusng
to do jury duty, and that the case could therefore be appeded. Judge Barnum took afew daysto decide
whether to dlow an gpped. During this time, Dunne was not deprived of his liberty nor did he pay his
fine3

According to the Tribune, Dunne's case was anxioudy watched by the public who wondered if

"something should be done againgt the immediate interest of those who favor and those who disfavor the

128 Chicago Tribune, Sept. 28, 1879, at 3.

129 Chicago Daily Times Herald, Sept. 28, 1879, at 4.
130 Chicago Tribune, Sept. 28, 1879, at 3.

131 Chicago Daily Tribune Herald, Sept. 28, 1879, at 6.
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Militia law."*? The case would proceed through the courts and the question settled whether Illinois had
a"militia" "Men must know Speedily whether they are compelableto jury duty while dso yidding military
savice. ...

Dunnewas gppealed to thelllinois Supreme Court. One of the briefsfiled against Dunne'sposition
was by none other than Lyman Trumbull, aformer member of the Illinois Supreme Court and a member
of theU.S. Senatein the years 1855-73 where, as chairman of the Committee on the Judiciary, he oversaw
the enactment of civil rights legidation. The abalition of davery by the Thirteenth Amendment, declared
Trumbull in 1866, rendered void the Southern State laws which prohibited blacks from having firearms >
Now, instead of stressing the right of individuals to have arms to protect themsdlves, Trumbull argued for
the right of groups to organize and parade with arms. It is unclear whether Trumbull's brief wasfiled as
counsd for the prosecution or as an amicus curiae.

Trumbull wrote in his brief: "It is because 'awell regulated militiais necessary to the security of a
free State," that theright to keep and bear arms, cannot be abridged. Thisshowsthat thearmsareintended
for the peoplein their organized capacity.™*® The persond rightsof individualswasnot at issueinthe case:

Whether a State may not prohibit its citizens from keeping or bearing arms for other than

militia purposes is a question which need not be considered, asthe lllinois Satute isamed against
the organizing, aaming and drilling of bodies of men as militia, except they beong to the Illinois

132 Chicago Tribune, Sept. 30, 1879, at 3.
133 |d
134 Congressional Globe, 39th Cong., 1st Sess., 474 (Jan. 29, 1866).

135 Argument of Lyman Trumbull on Behalf of Defendant in Error, Dunne v. The People (1879),
10. Thisbrief wasfiled as an attachment to the brief on behalf of Presser in Presser v. Illinois, 116 U.S.
252 (1886).
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National Guard of eight thousand.*

The lllinois Supreme Court reversed Dunné's conviction and upheld the militia law. The opinion,

which was officidly published, ignored the arguments and authorities set forth in Judge Barnum's

comprehendve opinion in the Bidefeld case, and indeed does not even refer to that opinion. It upheld the

power of Illinois to enact the militialaw under the Tenth Amendment to the U.S. Condtitution:

It might be wdll in this connection to call to mind that "powers not delegated to the United
States by the Constitution, nor prohibited by it to the States, are reserved to the States
respectively, or to the people.” The power of State governmentsto legidate concerning the militia
existed and was exercised before the adoption of the Condtitution of the United States, and asits
exercise was not prohibited by that ingrument, it is understood to remain with the States, subject
only to the paramount authority of acts of Congress enacted in pursuance of the Condtitution of the
United States.®’

Quoting parts of the Second Amendment, the Illinois supreme Court continued:

"A well-regulated militia being necessary to the security of afree State," the States, by an
amendment to the Condtitution, have imposed aredtriction that Congress shdl not infringe theright
of the "people to keep and bear arms." The chief executive officer of the Stateis given power by
the Condtitution to cal out the militia, "to execute the laws, suppress insurrection and reped
invason." Thiswould be amere barren grant of power unlessthe State had power to organizeits
own militia for its own purposes.**®

This proposition was not controversa. The issue the court Side stepped was how could the militia be

restricted to a select group.

The court proceeded to uphold the regulation of the right contended for, to parade with arms

without alicensein cities. Thiswas dictum, in that the defendant had not been convicted of thisprovison

136 d. at 11.
137 Dunne v. People, 94 I11. 120, 34 Am. Dec. 213, 216 (1879).
138 34 Am. Dec. at 222.
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and was not directly at issue. However, the court correctly distinguished the collective right to bear ams
as a group and the purdy individud right to carry arms for self-defense: "The right of the citizen to 'bear
arms for the defense of his person and property is not involved, even remotely, in this decision.'®

Interestingly, the U.S. Supreme Court would remember Dunne in adecision upholding the power
of Congressto send Nationad Guardsmen to El Sdvador on the basisthat, when federdized, the Guard was
part of the army, not the militia4° Quoting Dunne, the Court referred to the militiaas "abody of armed
dtizens trained to military duty, who may be called out in certain cases, but may not be kept on servicelike
gtanding armies, intime of peace** Ironicdly, the U.S. Supreme Court's 1990 decision that the National
Guard was not, & least in that ingance, the "militid" was contrary to the Illinois Supreme Court decisonin
Dunne that the National Guard was the militia

Thelegd redis might suggest that the membersof thelllinois Supreme Court, to usethe vocabulary
of theday, weredlied with theforces of "order" and were unlikely to dlow the"communist foreigners’ free
reign. In hindsght, Judge Barnum was one of those rare judges who was willing to follow his convictions
even if it meant going againg the established current.

The press reports were livelier and more reveding than the Supreme Court's decison. The
Chicago Times commented: "The distinction between the First and Second Regiments of this city, whose
members meet at night to drill, and who have amilitary encampment once a year, and the standing troops

of Continental nations is obvious to the Judges, though it may not be to the Communigts.” The Dunne

1391d. at 228.
140 perpich v. Department of Defense, 496 U.S. 334 (1990).
1411d. at 348, quoting Dunne v. People, 94 111. 120 (1879).
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decision
Settled the question of theright of the Lehr und Wehr Verein -- aCommunistic organization about
which more or less has been heard for some time -- to bear arms without becoming a part of the
State militia or getting a permit from the Governor. . . . The Dunne case, however, did not reach
the merits of the question fully and fairly, and he [Attorney Harry Rubens] was relying upon the
Presser case, wherein he was indicted for unlawfully carrying arms, to settleit.!4?
The reference to the Presser case was yet another test case, this time again brought by the Lehr
und Wehr Verein. Asisandyzed below, Presser would go dl the way to the U.S. Supreme Court.

VI. TOUCHE: HERMANN PRESSER, WITH HORSE
AND SWORD, LEADSMARCH OF ARMED WORKERS

Hermann Presser was indicted on September 24, 1879, for having paraded with armsin Chicago
without alicense from the governor. Riding ahorseand carrying asword, Presser led a peaceable march
of 400 membersof Lehr und Wehr Verein carrying unloaded rifles. Presser was convicted by the Crimind
Court of Cook County and fined $10, the judgment was affirmed by the lllinois Supreme Court based on
the Dunne precedent, and the U.S. Supreme Court decided to hear the case. However, it would not be
until 1886, seven years after Presser's march, that the U.S. Supreme Court would render a decision.

The Presser chdlenge was an attempt to regain the judicid win in the Bielefeld case that had
seemingly been logt in the Dunne case. True, Dunne held that a National Guardsman was in the "militia’
and thus exempt from jury service, but the congtitutiondity of the requirement that the governor must issue
apermit for an armed march in a city was not a issue. The peaceable character of the Lehr und Wehr

Verein remained clear with Presser's arrest apparently contrived with the authorities to bring another test

142 Chicago Tribune, Feb. 9, 1880, at 8.
143 Presser v. lllinois, 116 U.S. 252, 253-55 (1886).
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case. Inthose days before one could bring acivil action for a declaratory judgment to contest a crimina
law, one had to get arrested to test its condtitutiondity. For his part, Bidefeld continued to maintain that
the people must be armed, because "only a people fit for military service is a free people.™*

Asthe Presser gpped dragged on, the Dunne decison gave free reign to those in power to use
the Nationd Guard to serve their politica and economic interests. Verbote described the result of the
militialaw asfollows. "'Order' prevailed over the people's congtitutiond rights. 1t was the first successful
attempt on the part of capital to disarm the people and surround its paatia plunder with mercenaries
(Pinkertons)."* Quoting Machiavelli's Prince to the effect that, like the Romans, "the Swiss are amed
and free,"* Ver bote continued:

Aslong as the paliticians had known that the young labor party had armed backing they had been

more or lesswell behaved; and though they had swindled the labor party in former dections, it had

been done with "propriety and decorum.” But now they had no reason to fear, and al pretense of
respect and consideration wasimmediately dropped. There have probably been but few instances
of more blatant and shameful riggings of eections than those which were committed againg the

socidist party in the spring of 1880.247

Documenting cases where "repeat” voters stole eectionsfrom socididts, Ver bote asserted: "Prior

to the passage of the militialaw, no one ever would have dared such a disgraceful act! Firgt the people

144 Areiter-Zeitung, March 16, 1880, in Heiss, "German Radicasin Industridd America," supra
note 13, at 220.

145 Verbote, May 4 & 18, 1887, in Keil and Jentz, eds., German Workers in Chicago, supra
note 23, at 233.

146 See Niccolo Machiavelli, The Prince, trans. L. Ricci (New Y ork: New American Library of
World Literature, 1952), 73.

147 VVerbote, May 4 & 18, 1887, in Keil and Jentz, eds., German Workers in Chicago, supra
note 23, at 233.
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were disarmed, then they were cheated, and when they raised their voice in indignation, they were laughed
a8

The Presser apped was before the Illinois Supreme Court in its May Term 1881. The only
published decision of the Court related to thefailure of Presser's atorneysto filetheir brief by the deadline
required by the Court'srules. Thelllinois Attorney Generd filed amation to affirm the conviction for non-
compliance with the rules. The brief for Presser was then filed. The Court ruled that the rules were not
followed as Srictly in crimina cases asin civil cases and denied the motion. '

Upon consderation of the gpped on the merits, the Illinois Supreme Court, in an unpublished per
curiam opinion, summarily affirmed Presser's conviction with the words: "This case depends upon the
vaidity of the militialaw, and is controlled by Dunne v. The People, 94 I1l. 123. For the reasons there
given the judgment is affirmed. ™ Actudly, Dunne held that a member of the Nationd Guard was
excusable from jury duty as a member of the militia; the vdidity of the ban on armed marches was not
before the court. The judgment thus conssted of judicid fiat, not reasoned opinion.

The date of the find decison of the lllinois Supreme Court in Presser could not be located in any
published decison (including that court and the U.S. Supreme Court). The U.S. Supreme Court would
grant an gpped in the case, but would not make afina decision until 1886.

Reports that the workers were arming continued unabated in the Northern statesin thefirst half of

148 1d. at 236.
149 Presser v. Illinais, 98 111. 406 (May Term 1881).

1%0 Quoted in Brief of Attorney Generd of lllinoisin Presser v. lllinois, No. 73, U.S. Supreme
Court, 13. The disposition was gpparently not published in Illinois Reports.
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the 1880s. Inan 1883 article, theNew York Tribune reported that riflesand shotgunswerethe only topics
of discusson heard around the meeting place of the Centrd Labor Union. "The communication of the
Advance Labor Club which was received a the previous meeting was taken up and amotion was offered
to form militia companies'™*

A "labor agitator" wrote that in 1884, "capitalism was beginning to look upon the militia as its
naturd aly."™? Armed labor groupsin this period included the Detrait Rifles, the Rifle Unionin Cincinnati,
two Lehr und Wehr Vereinein &. Louis, the International Guards in Omaha, Lehr und Wehr Vereine
inNewark, Lehr und Wehr Verein and Internationa Guards Associationin New Y ork, an armed branch
of the Shriners in San Francisco, and groups in other cities> Meanwhile, in Chicago (and doubtless
elsawhere), businessmen were forming military companies, and the Nationa Guard was being expanded.*>*

Civil libertarians looked askance a the growing tendency to restrict militia membership to those
chosenby politica rulers. An attorney wrotein a1885 issue of theKansas Law Journal that sdect militias
were being used to break strikes and to suppresstheright fredly to assemble.’® "Now supposearailroad

company should take aturn at palitics: they could very easly have some of their employees made captains

151 New York Tribune, Oct. 15, 1883, at 2.

182 Joseph R. Buchanan, The Sory of a Labor Agitator, (Fregport: Books for Libraries Press,
1903), 128.

1% David, The History of the Haymarket Affair, supra note 51, at 149-50.
41d. at 151-52.
1% G.C. Clemens, "The MilitiaLaw," 1 Kansas Law Journal 261 (May 30, 1885).
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of these militia companies'™® The author argued that the state condtitution empowered the legidature to
organize the militia and the governor to cdl out the militia, and the condtitution defined the militia as "the
whole body of mde citizens-not amilitary classto terrorize the community."” "The congtitutiond militia
isathing into which a man grows by reaching his mgority--he does not become a member by voluntary
enligment.” He continued:

The intention was that every able-bodied citizen should have agun in his hands and know how to

use it; then none need fear his neighbor nor a despot; while thislaw puts armsinto the hands of a

class, and leaves the average citizen at their mercy. Thislaw creates astanding army in violation

of the Bill of Rights. What element doesit lack? And while"the people havetheright to bear arms

for their defense and security,” "standing armies, intime of peace, are dangerousto liberty, and shdl

not betolerated.” (Bill of Rights, sec. 4.)*®

VIl. PRESSER V. ILLINOISIN THE U.S. SUPREME COURT

The caseof Presser v. lllinois was findly argued in the U.S. Supreme Court in November 1885.
Presser was represented by Allan C. Story and Lyman Trumbull (whose brief in the Dunne case wasaso
submitted). Their briefs did not raise the issue of whether the Fourteenth Amendment protects the
individud right to kegp and bear ams.**® Arguing that the militiashould consist of the entire male populace,
they queried: "what security against usurpation, would be found in a volunteer (Governor's) guard, of

limited strength, and the balance of the people practicaly disarmed, and their organization and arming,

stamped as a criminal offense, except it be done with the consent, of the very man, against whose

156 |d. at 264.
157 |d. at 265.
158 |d. at 265-66.

19 S, Morrison, "' Does the Fourteenth Amendment Incorporate the Bill of Rights?' 2Stanford Law
Review 140, 147 (1949).
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usurpations of powers, their organization and arming may, perhaps be directed, and lawfully sof 7]"%°
Presser's atorneys argued that the Second Amendment right of the peopleto bear amswasaright
"to be exercised in their collective, not less than in their individua capacity."®' They continued:

"To bear ams’, then in the congtitutional sense, means to bear the weapons of civilized
warfare, and to become ingtructed in their use. But thisisdrilling, officering, organizing; therefore,
these are claimed to be part and parcel, of the sameimpregnable right, and placed by the supreme
law of the land, beyond the reach of infringement by the provisons of any military code or, the
precarious will, and license of whoever may happen to be Governor.162
The Brief of lllinois Attorney Generd George Hunt in Presser argued that the States had ample

power to organize their militias asthey saw fit. The State power to organize a militiadid not derive from
the U.S. Condtitution, but existed before its adoption, and was not prohibited by it.2® Further, "the right
to keep and bear arms by no means included the right to assemble and publicly parade in the manner
forbidden by the law under which the conviction in this case was had."%*

On January 4, 1886, seven years after Presser's march, the U.S. Supreme Court affirmed his

conviction.’®® The Presser opinion was written by Justice William Woods. A decade earlier, asadcircuit

160 Brief of Hermann Presser, U.S. Supreme Court, 18 (1885).

161 d. at 33. "Counsd did not arguefor a'right to kegp and bear ams asasimpleindividua right.
Instead, theright asargued for by counsel was more corporatethanindividua. It was asserted that citizens
have the right to be part of amilitia. ..." L.H. LaRue, "Congtitutional Law and Congtitutiona History,"
Buffalo Law Review 36 (1987): 373, 377.

162 Brigf of Hermann Presser at 33-34.

163 Brief of Attorney Generd of lllinoisin Presser v. lllinois, No. 73, U.S. Supreme Court, 4,
dting Houston v. Moore, 18 U.S. (5 Whest.) 1, 16-17 (1820) (Story, J.).

1%41d. at 8.
165 Presser v. lllinais, 116 U.S. 252, 253-55 (1886).
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judge during the Reconstruction period, Woods had presided over federa crimina prosecutions againgt
membersof the Ku Klux Klanfor violating therights of blacksto assemble and to bear arms. Circuit Judge
Woods had opined that both the federd government and the States were prohibited from abridging rights
guaranteed by theBill of Rights*® In onefamous case, Judge Woodsinstructed thejury that "every citizen
of the United States has the right to bear ams," which is " secured by the Condtitution."®” His opinionin
that case that the rights to assemble and to bear arms were federdly-protected from private conspiracy
would be rejected by the Supreme Court in United States v. Cruikshank (1876).1%

Ten years later, in Presser, Justice Woods concluded that the Second Amendment right of
individuas to have arms does not preclude a State law requiring alicense from the governor for an armed
march by amilitary unit in acty:

The sections under cond deration, which only forbid bodies of men to associate together asmilitary

organizations, or to drill or parade with arms in cities and towns unless authorized by law, do not

infringe the right of the people to keep and bear arms. But a conclusive answer to the contention

that this amendment prohibits the legidation in question lies in the fact that the amendment is a

limitation upon the power of Congress and the Nationa government, and not upon that of the

States 1

The Court thus held that the armed paraders went beyond the individud right of keeping and

bearing of arms, adding that the Second Amendment does not gpply directly to the States. Among the

authorities cited for the latter proposition was an antebellum North Carolina opinion upholding a law

166 United Statesv. Hall, 26 F.Cas. 79, 81-82 (C.C.S.D. Ala. 1871).
167 New Orleans Republican, March 14, 1874, at 1.
188 United States v. Cruikshank, 92 U.S. 542 (1876).

169116 U.S. at 265.



prohibiting free blacks from carrying firearms®™ on the basis that "the free people of color cannot be
considered as citizens'"* and that the states are not mentioned in the Second Amendment, which "is
therefore only regtrictive of the powers of the Federd Government."*”2 The Court's reiance on this and
other antebellum cases reinforces the fact that the Court did not consder whether the Fourteenth
Amendment, adopted after the Civil War, protected Bill of Rights guarantees.

Presser did, however, recognize that the States may not infringe on theright to keep and bear arms
in amanner that would deprive the federad government of the militia:

All citizens capable of bearing arms condtitute the reserved military force or reserve militia of the

United States aswell as of the States, and, in view of this prerogative of the genera government

. .. the States cannat, even laying the condtitutiond provision in question out of view, prohibit the

people from keeping and bearing arms, so asto deprive the United States of their rightful resource

for mantaining the public security, and disable the people from performing their duty to the generd

government. But . . . the sections under consideration do not have this effect.1”

Similarly, the Court rglected a First Amendment right of assembly applicable to Presser's band,
because "the right voluntarily to associate together as amilitary company, or to drill or parade with arms,

... isnot an attribute of nationd citizenship.*™* The States "have the power to regulate or prohibit

associations and meetings of the people, except in the case of peaceable assembliesto perform the duties

1791d., citing North Carolinav. Newsom, 5 Iredell 250, 27 N.C. 203 (1844).
17127 N.C. at 204.

1721d, at 207.

13116 U.S. at 265.

74 1d. at 267.
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or exercises the privileges of citizens of the United States . . . .""® After that narrow view of the right to
assemble, the Court'slanguage turned dramatic: " To deny the power would beto deny theright of the State
to disperse assemblages organized for sedition and treason, and the right to suppress armed maobs bent on
riot and rapine."® If the Court had visions of foreign-born, armed proletariansrioting in the streets, those
facts were not before the Court. The incident giving rise to the litigation was a peaceable march in which
Presser intentionally got himsdlf arrested, probably with the cooperation of loca authorities, in order to test
the law in the courts.

After the above discussion, the Court stated that Presser's argument that the law deprived him of
life, liberty, or property without due process of law "is so clearly untenable asto require no discussion."””
It is noteworthy that, beginning in 1897 and continuing throughout the twentieth century, the Court
sectively incorporated most Bill of Rights guarantees into the due process clause of the Fourteenth
Amendment.1”® Asthe aboveindicates, it never occurred to the Court in Presser to ask whether the First
and Second Amendmentswere protected by the Fourteenth Amendment's due process clause. The Court
could have done so and till upheld the law in question.

Presser had also argued thet the lllinais law, by providing for a sdect militiainstead of the militia

of dl able-bodied males provided by federd law, wasincons stent with and preempted by the federa law.

175 | 4.
176 |d. at 268.
177 4.

178 The firgt such case was Chicago B. & Q. R. Co. v. Chicago, 166 U.S. 226 (1897)
(incorporating Just Compensation Clause of Fifth Amendment); the most recent is United States v.
Bajakajian, 118 S.Ct. 2028, 141 L.Ed.2d 314 (1998) (Excessive Fines Clause of Eighth Amendment).
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The Court avoided a decisionon that issue by ruling that the provision under which Presser was convicted
was severable from the militia provision.*”®

Doctrine aside, the legd redist might conclude that Presser reflected the fear of the established
interests toward the perceived challenges of foreigners and the laboring class. Smilarly, in the preceding
decade, in the face of the rigng aspiraions of the freedmen in the South, the Court seemed to read the
Recongtruction Amendments narrowly.

Presser's attorney Alan C. Story was less than candid when he commented that the Court did not
answer the question at stake, but "merely said that this particular case would not raise the question as to
the right of the State to organize and keep asgparate militia" Thismeant that the Lehr und Wehr Verein
would have to have a permit from the Governor to march.*®

The Central Law Journal, whose contributorsincluded Supreme Court justicesand distinguished
scholars, reviewed the Presser decison and concluded:

It will no doubt be newsto most people, not members of thelegd profession, and to many
who are, that the Condtitution of the United States does not secure to the citizens of the United

States the right to "keep and bear aams.” Such, however, ismanifestly the effect of the ruling under

consideration, the clause in the Second Amendment on that subject, the court regards as a

limitation upon the powers of Congress, prohibiting that body and the general government from

infringing thet right. Whatever privileges therefore connected with bearing arms may be desired
by any citizen, he must look for to his State, not to the United States ’!

VIIl. HAYMARKET: THE TROUBLESBOIL OVER

Meanwhile, repression of the labor movement by police and the Nationa Guard continued

179116 U.S. at 263.
180 Chicago Tribune, Jan. 6, 1886, at 2.
181 "Notes of Recent Decisions" 22 Central Law Journal 411, 412-13 (Jan.-June 1886).
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unabated, and decisions like Presser did nothing to dleviate the Stuation. In the midst of strikesin April
1886, the Arbeiter-Zeitung advised Chicago'sworkingmen to "arm yoursalves, but conced your amslest
they be stole from you."®? Outside factorieswhere strikers assembled, "many arrestswere made of people
who were found to have conceded weapons, and who were afterwards fined $10 in the Police Court."

Onthe evening of May 4, 1886, four months after Presser was decided, amass protest rally took
place a the Haymarket in Chicago. Speskersincluded August Spies, asociaist writer and a member of
Lehr und Wehr Verein. After police gppeared, an unknown person threw abomb, killing severa people,
induding &t least one policeman. Spiesand seven other "anarchigts,”" Sx of whom were German-American,
were charged with ingtigation of murder of that policeman. Six other policemen died in the riot, but may
have been killed by bullets fired from felow officers®

Presiding over the grand jury was none other than Judge John C. Rogers,'® the only Chicagojudge
who had dearly disagreed with Judge Barnum's 1879 opinion declaring the militia law violative of the
Second Amendment and vindicating the activities of the Lehr und Wehr Verein.*® Judge Rogersinstructed

the grand jury that radica speech and red flags amounted to conspiracy to murder, athough he later

182 Arbeiter-Zeitung, April 30, 1886, quoted in Schaack, Anarchy and Anar chists, supra note
44, at 94.

183 Schaack, Anarchy and Anarchists, supra note 44, at 293.
184 Avrich, The Haymarket Tragedy, supra note 36, at 234-35.
1851d. at 233.

18 Chicago Tribune, Sept. 2, 1879, at 6.
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expressed shock at the bias shown by the trid judge.'®”

At trid, the defendants were convicted of murder charges. Thetrid judge of the Crimind Court
of Cook County opined that they were guilty because of their opinions, not because of any act they
committed. Their publications and speeches advocated aming "to ress any unlawful attacks which the
militia or the police might make upon them.” 1t did not matter that none of the defendants anticipated the
bomb attack. To find them not guilty would lead to "anarchy.2&

On September 14, 1887, thelllinois Supreme Court rendered its decision affirming the convictions.
Much of the evidence againg the defendants had been newspaper articles and inflammeatory publications.
The following fromtheAlarm is one of the many published items introduced into evidence and quoted by
the Supreme Court:

"The Right to Bear Arms  The conspiracy of the ruling againgt the working classes in
1877--the breaking up of the monster meeting on Market square, the brutal assault upon a
gathering of furniture workersin Vorwaats Turner Hall, the murder of Tessmann, and the genera
clubbing and shooting down of peaceably inclined wage-workers by the bloodhounds of ‘law and
order'--greatly enraged the producers in this city, and dso convinced them that they had to do
something for their future protection and defense. The result was the organization of an armed
proletarian corps, known asthe 'Lehr und Wehr Verein." About oneand one-half yearslater this
‘corps had grown so immensely that it numbered over 1,000 well-equipped and well-drilled men.

Such an organization the 'good citizens of our 'good city' consgdered a menace to the common
wed, public safety, and good order, as one might easily imagine, and they concluded that
'something had to be done" And, very soon after, something was done. The date legidature
passed a new ‘militialaw," under which it became apunishable offensefor any body of men, other
than those patented by the governor, and chosen as guardians of 'peace,’ to assemble with ams,
drill, or parade the streets. Thislaw was expressdy aimed at the 'Lehr und Wehr Verein,' who, as
amatter of course, did not enjoy the sublime confidence and favor of 'his excellency."°

187 Avrich, The Haymarket Tragedy, supra note 36, at 223-34, 263.
188 David, The History of the Haymarket Affair, supra note 51, at 329.
189 Alarm, January 9, 1885, quoted in Spies v. People, 122 111. 1, 12 N.E. 865, 886 (1887).
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Revedingly, the Illinois Supreme Court opinion deleted the following part of the above article,
which demongtrated the peaceable character of the Lehr und Wehr Veren:
The members of the Lehr Und Wehr Verein, mostly Socidists, who believed in the balot, made
up atest case to determine the condtitutiondity of this act, rejecting the counsdl of the extremigts.
Judge Barnum held the law to be uncongtitutional --an apped was taken--and the Supreme Court
upset this decision and held the law condtitutional. Thereupon the Lehr Und Wehr Verein applied
to the Supreme Court of the United States, which, within afew days, affirmed the decison of the
Supreme Court of the State.!®
While the above was mistaken on the details of the litigation, it made clear that the members of the Lehr
Und Wehr Verein has conscioudy decided to trust their fate to the courts and not to violence.
The extent to which thelllinois Supreme Court upheld the convictions based because of the socidist
opinions of the defendants, literature found in their houses, and guilt by association is beyond the scope of
this analyss. Of interest for this study is the Court's discussion of "an association with which al the

defendantsin this case were connected"--the International Workingmen's Association. ! Describing that

organization as asocidist conspiracy, the Court asserted that "there was dso a certain armed socidigtic

1% Dyer D. Lum, The Great Trial of the Chicago Anarchists (New Y ork: Arno Press, 1969),
143. The lllinois Supreme Court also quoted (12 N.E. at 899) from the book by Johann Mogt, Science
of Revolutionary War (New Y ork: Internationa Zeitung Verein, n.d.). Whilethis"Anarchist Cookbook™
of the last century was quite inflammatory, it included the following of interest here:

The best thing would be for organized workingmen throughout the civilized world to provide
themsdves with muskets and ammunition, and to thoroughly drill; but thisisamost impossble, as
the authorities would interfere with them, and throughout Europe even the purchase of weapons
by the common people is made difficult, while secret purchase subjects them to the charge of
"congructive treason.” In America every one has the condtitutiona right to arm, but the carrying
of conceded weapons is prohibited, while, if carried openly, that dso would soon be prohibited.
That isnot dl. Hardly had a military organization been effected in Illinois, when the legidaure
passed alaw dlowing to march and drill only the date organizations. A litigation has resulted,
which is as yet undetermined.

191 Spiesv. People, 12 N.E. at 920.
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organization cdled the 'Lehr und Wehr Verein,' whose members seem to have been members dso of the
International groups."*> The Court proceeded to detail some facts about the Verein, but faled to
document any unlawful objective or to mention its historic commitment to bringing test casesin the courts.
It then stated that the International was"an unlawful conspiracy™ because it had an unlawful purpose--"the
destruction of theright of private ownership of property”--and unlawful methods, i.e., groups armed and
drilled without a license from the governor, in violaion of the militia law. 1%

The Chicago Inter Ocean rgjoiced that, as aresult of the decison of the Illinois Supreme Court,
"itisnow law in lllinois that a conspiracy to overthrow government . . . by riot and murder isacrimeto be
expiated by the death of the conspirators."** It described the opinion asthe"most important crimina case
uponwhich any court of gppeal has ever given judgment in this country.®> Thedecision "afirmed that the
indicted anarchists had conspired to murder certain officers of the law, that their conspiracy had been
successful of murder, and that the punishment thereof was death for seven and imprisonment for one of
them."1%

The Spies case then went to the U.S. Supreme Court. The attorneys for the defendants now
included John Randolph Tucker, who had served as a Representative to Congress from Virginia and

Presdent of the American Bar Association. In his treatise on the U.S. Congtitution, Tucker would write

192 |d. at 921.

198 1d. at 923-24.

194 Chicago Inter Ocean, Sept. 15, 1887, at 10.
195 d.

196 Id.
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of the Second Amendment: "This prohibition indicates that the security of liberty againg the tyrannicd
tendency of government is only to be found in the right of the people to keep and bear amsinressting the
wrongs of government.'%’

Tucker argued before the Supreme Court in Spies on behaf of al the defendants that the
Fourteenth Amendment incorporated the Bill of Rights, the firgt time that had ever been argued to the
Court. The Fourteenth Amendment, Tucker argued, thus prohibited the Statesfrom violating "the privilege
of freedom of speech and press--of peaceabl e assemblages of the people--of keeping and bearing arms--
of immunity from search and sel zure--immunity from self-accusation, from second trid--and privilege
of trial by due process of law."%® Tucker maintained that Presser "did not decide that the right to keep
and bear aams was not a privilege of a citizen of the United States which a State might therefore abridge,
but that a State could under its police power forbid organizations of armed men, dangerous to the public
peace."’®® The framers of the Fourteenth Amendment, Tucker continued, "were looking to the protection
of the freedmen from the peril of legidation in the South againgt those fundamentd rights" and he referred
to "the fundamenta nature of these rights, as common law rights, which were recognized at thetime of the
Revolution as the inherited rights of al the States . . . "%

While theright to bear arms was not involved in the case, Tucker referred to it and other Bill of

Rights guarantees to demondtrate that the Fourteenth Amendment protected such rights from State

197 3. Tucker, Constitution of the United Sates, Vol. 2, 671 (1899).
198 Spiesv. Illinois, 123 U.S. at 150-51.

191d. at 152.

20|,
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infringement. The specific rightsviolated in the case, Tucker maintained, wastheright to due process--"the
prisoners were tried by a packed jury"--and the right against unreasonable search and seizure.®

Arguing on behdf of petitioners Spies and Fielden was none other than Benjamin F. Butler, the
former Union generd and congressman who was insrumentd in the passage of the Civil Rights Act of
1871, which Butler interpreted to protect Bill of Rights guarantees, including the right to keep and bear
ams2%2. Butler now argued that these guarantees were protected by the Fourteenth Amendment, focusing
on the warrantless search and seizure of Spies office and desk.2%

Chief Judtice Waite wrote the opinion of the Supreme Court. Waite had written the opinion in
United Statesv. Cruikshank (1876), which held that therightsto assemble and to bear arms, dbet these
rights antedated the Congtitution, were not protected from private violation, and thus whites could not be
prosecuted in federa court for violating such rights held by blacks 2

InSpies, Waite wrote that befor e the adoption of the Fourteenth Amendment the Bill of Rightshed
beeninterpreted as being inapplicable to State action.?®® The Court cited Presser asauthority that the Bill

of Rights did not apply to the States®® As noted, Tucker made a separate argument that the Fourteenth

201 d. at 155.

22 H, R. Rep. No. 37, 41st Cong., 3d Sess. 3-4, 7-8 (Feb. 20, 1871); CONG. GLOBE, 42nd
Cong., 1st Sess. 448-49 (April 4, 1871). The Act survivestoday as42 U.S.C. § 1983.

203 Spiesv. Illinois, 123 U.S. at 157-60.

204 United States v. Cruikshank, 92 U.S. 542 (1876).
205 Spiesv. lllinois, 123 U.S. a 166.

206 Id.
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Amendment protected Bill of Rights guarantees, such asafair trid by jury, from Stateinfringement.*” The
Court refused to decide that issue because it was not raised by the defendants attorneysin thetria court.2
Thistechnical procedura rule was the kiss of death for the defendants.

It seems rather incredible that the case was before the Court only twelve days--the petition was
filed on October 21, and the opinion wasissued on November 2, 1887.2%° The opinion appearswesk and
reflects haste ™ The defendants were remanded for execution.

Less than a week later, over 40,000 signatures were obtained in Chicago alone pleading the
governor for executive clemency. Signaturesincluded those of Judges William K. McAlliser and Murray
F. Tuley,?** who had been favorably disposed in the 1879 ruling in favor of Bidefeld.?2

As a reault of the Supreme Court's decision, four of the eight defendants were executed on
November 11--another committed suicide the day before?® Yet al of the Haymarket defendants, after

apublic education campaign led in part by Clarence Darrow, would be pardoned posthumoudy in 1893

2071d. at 151-52, 166-67. On theinfluence of Tucker'sargument, see Akhil Reed Amar, "TheBill
of Rights and the Fourteenth Amendment,” 101 Yale Law Journal 1193, 1259-60, 1270-72 (April
1992).

28 qjesv. lllinois, 123 U.S. at 181.

209 1d. at 131, 142-43.

210 |_aRue, "Condtitutional Law and Congtitutiona History," supra note 14, at 378-381.
211 Avrich, The Haymarket Tragedy, supra note 36, at 338.

212 Chicago Tribune, Sept. 2, 1879, at 6.

213 K el and Jentz, eds., German Workersin Chicago, supra note 23, at 189-90.
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by lllinois Governor John Altgeld, on the basis of atotd lack of evidence to convict them.?4 The redl
culprit or culprits who threw the bomb at the Haymarket were never apprehended.

Speciad mention should be made of Captain Michad J. Schaack, who was in charge of the
Haymarket arrests and whose book has been used inthisarticle asan origina document of the epoch. His
superior, Chief of Police Ebersold, wrotethat Schaack "wanted to keep things stirring. He wanted bombs
to be found here, there, all around. . . . After we got the anarchist societies broken up, he wanted to
organize new societiesright away. . . . After | heard dll that, | began to think there was perhapsnot so much
to dl thisanarchist businessasthey claimed . . . ."**> Schaack would be drummed out of service, however,
because of his exposure as a trafficker in stolen goods and a policeman who took bribes from thieves and
prostitutes,?16

The labor troubles were far from over. In the Pullman strike of 1894, Justice Woods, acting as
Circuit Court judge, issued an injunction against union interference with commerce, and troopswerecdled
in to enforce it. Violence erupted, and labor spokesman Eugene Debs was imprisoned for alegedly
disobeying the injunction. Lyman Trumbull argued his gpped in the Supreme Court, which regected the
petition for release fromjail.?!” Thiswasyet another decision in which the Congtitution was interpreted in

amanner that gave the gppearance of anti-labor bias.

214 Avrich, The Haymarket Tragedy, supra note 36, 419-23.
215 Charnan Simon, The Story of the Haymarket Riot (Chicago: Children's Press, 1988), 18.
216 Avrich, The Haymarket Tragedy, supra note 36, at 415.

217 In re Debs, 158 U.S. 564 (1895). On this case, see LaRue, "Congtitutional Law and
Condtitutiond Higtory," supra note 14, at 381-86.
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Trumbull then drafted a resolution which the nationa People's Party would adopt. It decried
judicid curtailment of free gpeech and free labor, adding that Congress power over the militia "does not
warrant the Government in making use of a anding army in aiding monopolies in the oppression of their
employees.?® Such politica rhetoric was not found in the legdl briefs but captured the perceptions of
many as the true redlity.

Perhaps this redity was best represented not in carefully-worded Supreme Court opinions, but in
the popular press and statements by national leaders. Generd Sherman of the U.S. Army, who well knew
how to redlize his Civil War dogan "war is hdll," threstened: "There will soon come an armed contest
between Capital and Labor. . . . The better classes aretired of the insane howlings of the lower strata, and
they mean to stop them.'?*® Inahistory of "anarchy" in Chicago which traced the development of theLehr
und Wehr Verein, the Chicago Inter Ocean stated in 1900:

The troublesome eement has dways been found among the lower classes of Germans,

Bavarians, Audtrians, Bohemians, and Hungarians, who used to hold secret meetingsin organized

groups, armed and equipped like the nihilists of Russia and the communists of France.?®

Thelegd formaismsof Presser and kindred precedents show little or no traces of xenophobia or class

suspidon,?? but they are certainly consistent with theworld view of the epoch in which they were rendered.

218 Horace White, The Life of Lyman Trumbull (Boston, 1913), 414-16.
219 Avrich, The Haymarket Tragedy, supra note 36, at 176.
220 Chicago Inter Ocean, Aug. 6, 1900, at 2.

221 See Commonwedth v. Murphy, 44 N.E. 138 (Mass. 1896) (citing Presser and Dunne in
support of proposition that "the right to keegp and bear arms for the common defense does not include the
right to associate together as a military organization” and upholding conviction of defendant for marching
with 10 or 12 others and carrying inoperable Springfield rifles).
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IX. WHITHER THE SECOND AND FOURTEENTH AMENDMENTS?

Inthe twentieth century, the Supreme Court hasheld most Bill of Rights guarantees protected from
State violation by the Fourteenth Amendment. The Court hasremained silent on whether the right to bear
amsis protected from State infringement by the Fourteenth Amendment.

What hasbeenthelegacy of Presser in the Supreme Court? Presser hasbeentypicdly cited with
other precedentsto the effect that the privileges-and-immunities clause of the Fourteenth Amendment does
not protect Bill of Rights guarantees®®? 1t has been cited twice regarding the nature of the militia®?® Every
relevant citation of Presser in a Supreme Court opinion was in the context of holding that other Bill of

Rights guarantee, not including the Second Amendment, were ingpplicable to the states

222 Maxwell v. Dow, 176 U.S. 581, 597 (1900); cf. id. at 606-07 (Harlan, J., dissenting)
(privileges and immunities protected by Fourteenth Amendment "embrace at least those expresdy
recognized by the Constitution and placed beyond the power of Congressto take away or impair”). See
also Twining v. New Jersey, 211 U.S. 78, 97-98 (1908).

223 Hamilton v. Regents, 293 U.S. 245, 260 (1934) ("the State is the sole judge of the means to
be employed and the amount of training to be exacted for the effective accomplishment of these [militig]
ends"); United Statesv. Miller, 307 U.S. 174, 182 n. 3 (1939) (citing Presser and state decisons on the
neture of the militia).

224 Malloy v. Hogan, 378 U.S. 1, 14 (1964) noted:

Decisons that particular guaranteeswere not safeguarded againgt state action by the Privilegesand
Immunities Clause or other provison of the Fourteenth Amendment are: United States v.
Cruikshank, 92 U.S. 542, 551; Prudentia Ins. Co. v. Cheek, 259 U.S. 530, 543 (First
Amendment); Presser v. lllinois, 116 U.S. 252, 265 (Second Amendment); Weeks v. United
States, 232 U.S. 383, 398 (Fourth Amendment) . . . .

Precedents representing the same on the Fifth, Sixth, Seventh, and Eighth Amendments were aso cited.
See Poe v. Ullman, 367 U.S. 497, 541 (1961) (Harlan, J., dissenting) (citing Presser and other cases
againg the notion that "the Fourteenth Amendment is no more than a shorthand reference to what is
explicitly set out dsawhere in the Bill of Rights’).
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All of the pertinent Supreme Court cases citing Presser held ether that the Bill of Rights did not
apply directly to the states or that the privileges-and-immunities clause of the Fourteenth Amendment did
not incorporatethe Bill of Rights??® After thiseraof niggardly interpretation of the Fourteenth Amendment
had passed, the Supreme Court has incorporated most Bill of Rights guarantees under the due process
clause of the Fourteenth Amendment. Becauseit failed to consider whether the Fourteenth Amendment's
due process clause protects the Second Amendment, Presser has been obsolete for a century.

Moreover, Presser has not been in good company. It was cited dongside Plessy v. Ferguson
(1896), which embraced the "separate-but-equa™ doctrine of school segregation, for a narrow
interpretationof the privileges and immunities protected from state action by the Fourteenth Amendment 2%
Presser was aso cited in one of the Court's worst decisions denigrating free speech under the First

Amendment.??” Whilethe Supreme Court hasnot relied on Presser in recent times, Presser hasbeen cited

225 Spe Adamson v. Cdifornia, 332 U.S. 46, 78 (1947) (Black, J., dissenting) (citing Presser and
other casesto effect that the rights under the Second, Fifth, Sixth, Seventh and Eighth Amendments "were
not 'privileges or immunities of nationa citizenship, S0 as to make them immune againg Sate invason”).
"Whileit can be argued that these casesimplied that no one of the provisions of the Bill of Rightswas made
goplicable to the states as attributes of nationd citizenship, no one of them expresdy so decided.” 1d.

226 Colgate v. Harvey, 296 U.S. 404, 444-46 & n. 2 (1935) (Stone, J., dissenting) (asserting that
none of the Court's forty-four decisions on point had ever found that a state statute violated the privileges-
and-immunities of the Fourteenth Amendment, citing, inter alia, Presser and Plessy v. Ferguson, 163
U.S. 537 (1896)). Justice Stone's dissent was quoted in Hague v. C.I1.O., 307 U.S. 496, 532 (1939)
("even those basic privileges and immunities secured againg federd infringement by the first eight
amendments have uniformly been held not to be protected from state action by the privilegesand immunities
clause").

227 Gilbert v. Minnesota, 254 U.S. 325, 331 (1920) (state statute prohibiting speech which
discouraged enlissment in military does not violate Firs Amendment and may be upheld under police
power; Presser cited as authority). The "subversive' speech advocated avote on conscription and stated
that "if they conscripted wedlth like they have conscripted men, this war would not last over forty-eight

58



by federd courts of gpped s to uphold locd and state bans on handguns and on " assault wegpons' (mostly
rifles).22® These courtsignored the last word of the Supreme Court on the subject--an 1894 ruling that its
precedents established that the Bill of Rights did not apply to the states directly, and refusing to consder
whether Bill of Rights guarantees (in that case, the Second and Fourth Amendments) gpplied to the states,
because the issue was not raised in the courts below.?%
Professor L.H. LaRue, concluding an andlysis of the Supreme Court decisonsin Presser, Spies,
and Debs, stressed class conflict as the redity behind the legalisms:
In that case [Presser], the Supreme Court endorsed the changes that were underway in other
courts in which the right to bear arms was being limited. During these same years, the power of
the jury to makefind resolutions of acontroversy wasdiminated. Furthermore, freedom of speech
wasaso sharply restricted. These changesgo together if they areviewed in their historical context.
The nineteenth century was atime of change. Different classes gained and lost unequdly, which
led to socia unrest. Judges responded to these events by attempting to impose order. In this
higtorical context the disarming of unions, the reduction of jury autonomy, the expanson of the
injunction, and the restriction of radical peech form a coherent pattern. . . . The judges changed
law in an atempt to ded with eventsthought to be serious threats to the socid order in which they
had a stake and to which they pledged loyalty.?°

Xenophobia, fear of the lower classes, and the desire to preserve the existing politico-economic

order could well have been underlying premises for forma-sounding judicia decisions which gave the

hours" Id. at 326.

228 Quiilici v. Village of Morton Grove, 695 F.2d 261, 269-70 (7th Cir. 1982) (upholding handgun
ban), cert. denied, 464 U.S. 863 (1983); Fresno Rifle & Pistol Club v. Van de Kamp, 965 F.2d 723,
729-31 (9th Cir. 1992) (upholding "assault wegpon™ ban). See Peoples Rights Organization, Inc. v. City
of Columbus, 1998 U.S. App. Lexis 16189, 1998 FED App. 0210P (6th Cir. 1998) (invalidating "assault
weapon" ban as vague and violative of equa protection, but sating in dictum that Presser decided that the
Second Amendment did not apply to the states).

229 Miller v. Texas, 153 U.S. 535, 538 (1894).
230 |_aRue, "Condtitutional Law and Condtitutional History," supra note 14, at 400-01.
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appearance of reliance on logic and precedent. However, such prgudices rarely invaded the decorum of
ajudicid decison. The decisons concerning the Lehr und Wehr Verein profoundly exemplify how the
socid milieu can influence--and limit--the contours of civil and congtitutiond rights as interpreted by the
courts.

From the point of view of condtitutiond interpretation, Presser belongs to a bygone era of the
nineteenth century when the Supreme Court regjected the gpplication of the Bill of Rights to the states
without consdering whether the Fourteenth Amendment, particularly itsdue processclause, madethe Bill
of Rights so gpplicable. In the twentieth century, however, dmost dl of the Bill of Rights has been held
goplicable to the sates. The Structure of the amended Condtitution and the logic of incorporation suggest
that the Second Amendment right of the people to keep and bear arms, whatever its limits, should be

consdered as protected from state infringement by the Fourteenth Amendment.
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